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STATEkEICT OF QUESTIONS FRESEI^ED 


(1.) Vae the reliance by the Government at the 
second trial upon psychiatric testimony based on mental 
examinations, of appellant conducted before the first trial 
for the purpose of determining vhether appellant was capable 
of distinguishing between ri^it and wrong fatally inconsistent 
with the decision of this Court in Durham v. United States . 


94 U.S. Aon. D.G.228. 214 F< 
denial of due process^ 


and thus represent a 


(2.) h’as the statement made by Government counsel 
in his closing argument in rebuttail to the effect that 
appellant “....had a good military record" so false and mis-' 

^ i 

leading as to have created an effect on the Jury prejudicial' 
to appellant? 

(3-) Upon the raising of the defense of Insanity, 
and '■here there was convincing testimony of several non-eaq^ert 
witnesses to the effect that appellant war of unsound mind, 
was it error on the part of the trial Judge to fail to instruct 
the Jury that in such case the testimony of the aforementioned 
lay witnesses was not to be treated as inferior in weight and"^ 
credibility to the testimony of expert witnesses in the field 
of psychiatry? 


(4*) Was it fatally prejudicial error for the trial 
Judge to inform the Jury in her charge that appellant*s plea 
of "not guilty* embraced "the contention the.t Villle Lee 
Stewart was not in i^r. Honilnnan*8 store on the day of the 
killing and did not do the killing," whereas, the only defense 
actually raised by appellant•was that of insanity?? 
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JDRISDICTIOKAL STATau:.HT 


(a) This Court possesses Jurisdiction under 

i 

Section 1291 » Title 28, United States Code^ to review the 

1 

Judgment of the trial court* | 

i 

(b) The United States District Cfourt for the 
District of Columbia had Jurisdiction to tjj^ the appellant 
(defendant belov) under the provisions of Section 2^1, 

Title 22, of the Code of Laws of the District of Colum- 

! 

bia. 

! 

(c) impellent (defendant belov) jwas tried in 

i 

the United States District Court for the Dijstrict of 

I 

Columbia pursuant to a criminal indictment jretumed by a 

" 1 

District of Columbia grand Jtiry on -t^ril 2^, 1953 (Jt. 
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STATB-iEKT OF THE CASE 


Appellant was tried by Jury and sentenced to death 
upon conviction of first degree murder committed in robbing 
a grocery store in the District of Columbia on Karch 12, 

1953. 

An appeal was tahen to this Court which, on July 
15 . 195 ^* reversed and remanded the case for a new trial. 

The reversal appears largely to have been bottomed upon 
the then recent decision and opinion of this Court in iionte 
\i. Durham v. united State constituted a landmark in 
the matter of establishing new criteria for testing insan¬ 
ity as a defense in a criminal action. 

Appellant was brought to trial a second time in 
January, 1955* The sole defence relied upon by the appellant 
at the retrial of the case was insanity. ( Tr. 170. 171 ) 

The facts attendant unon the shooting are not 
in dispute, but the manner in which ai^pellant allegedly 
snuffed out the life of Harry Eonikman constitutes a chron¬ 
icle of conduct so callous, so inhuman and so monstrous as 
to be completely divorced from all concepts of sanity. 

According to the testimony of the daughter of 
the deceased, the appellant walked into the store between 
91 IO and 9530 r.h. on the night of the shooting ( Tr. . 

This act of entrance placed appellant in the full 
view Of three adult persons: the decedent; decedent*s wife, 
Becky Honikman; and his daughter, Edith Konlkman. 

If murder and robbery lay within the Intendment 
of the culprit upon his intrusion none would have guessed 
or surmised it. 


He wre no mask. His mode of caress carried vith 
it no suggestion of concealment of identity ( Tr, 24 ). Ko 

i 

evidence conveyed the impression that hid hat vas pulled 


do^m over his face to occlude a clear vie|irT of his features. 

I 

Within the narrow confines of ihe small and 

i 

cluttered store he stood T*jhlle he orderedj and “very slowly** 
consumed a bottle of soda and a bag of potato chips ( Tr. ?,2. 
25). I 

Appellant purportedly then 'wall^ed to the counter 

i 

and ordered a second bottle of soda (Tr, jz?) « No hint is 

advanced that appellant resorted to any attempt to disguise 

! 

his voice. I 

Within a few moments came the climacteric of this 

j 

tragic drama. Appellant is said to have confronted the 

j 

three Honikmans with a gun and declared: | "O.K., this is it.** 
( •Tr- ^0) I 

i 

All three Honikmans thereupon iijidicated a willing- 

1 

ness to give the gunman the money on hand|( Tr. ^^2) . 

No one offered any physical or verbal opposition. 

No attempt was made by any one of the thr^e Honikmans to 

I 

communicate with anyone outside the store.! 

I 

But notwithstanding the security of the attacker's 

I 

position and the defenseless situation of jthe Honikmans, 

I 

appellant allegedly, and without any scin'^llla of provoca- 

I 

tion, shot to death Harry Honikman ( Tr. 

i 

The testimony of Edith Honikman jthen goes on to 

1 

assert that appellant opened the cash regi;ster, took '416.00 

I 

and then ** walked out of the store very calinlv and closed the 
door behind him** ( Tr. ^2-^4 ).(Underscoringi supplied). 

i 

Considerable testimony was offerled relating to the 
insanity defense. Appellant's family and Acquaintances 





testified to numerous incidents of erratic conduct, including 
frequent outbursts of exaggerated and purposeless violence 


( Tr. 17U. 176. 177. 182. 191. 192-197. 209-210. 217-221. 226 ) . 

Illustrative of such aberrative behaviour vere the 
following instances: 

a. ) That in 1953# >diile engaging in a friendly 
game of cards, appellant became violently and unreasonably 
enraged on each occasion he failed to hold a winning hand 
and vjould pound the table in senseless and meaningless 
fashion (Tr^ 177. 182)> 

b. ) That in 19^ appellant, vithout incitement or 
provocation, Junroed up and drove his fist through a •wall and 
then promptly denied any knowledge thereof ( Tr> 191. 192 ), 

c. ) That on another occasion appellant, returning 
from work, dragged from bed his wife (then pregnant with their 
second child), sat on her and beat her. On being interrogat¬ 
ed the folloviFig day appellant was vithout recollection of 

the episode ( Tr. 192. 19*^) . 

d«} That at one time appellant, without cause or 
explanation, threw out the window all the household dishes, 
then cut hie new hat and shoes and similarly threw them out 
the window.; Here, again, appellant disavowed all Imowledge 
of the event ( Tr. 194. 195 ). 

e. ) That on yet another occasion appellant, appar¬ 
ently pertuibed by the crying of a baby, dashed upstairs and 
attempted to throw the Infant out the window ( Tr. 19^. 1Q6) . 

f. ) That in a related circumstance, appellant 
picked up one of his children and started to throw the baby 
into a burning stove. He was restrained by his ^^dfe and 


1 

1 

I 

I 

g*) That again appellant entered hie kitchen and 

vith demoniac fury started beating on the refrigerator and 

j 

then threw all the food out of the refrigei*ator ( Tr> 216 . 

I 

21Z). I 

h.) That at other times appellaijit forced his 
children and wife out of the house on coldjdays ( Tr, 219 ). 

I 

:cnocked the latch off a room door ( Tr, 220 ^^, and threw a 
piano out a vrindow ( Tr, 266 ) , i 

The foregoing instances were related by five de- 

I 

fense witnesses, each closely associated w^th appellant. This 
series of incidents involving appellant's seemingly Insane 

I 

conduct prior to the homicide for which he jwas tried extended 

j 

over a span of five years* j 

I 

None of the aforementioned witnesses was interview- 

I 

ed or interrogated by either of the Govemnient psychiatrists 
who formulated a psychiatric evaluation of jappellant (Tr, ?11. 
^^42 ), and who testified at the trial that appellant was of 

I 

sound mind, i 

! 

A psychiatric witness for the deflense presented 

extensive testimony of transcendent interest, 

j 

This expert witness. Dr. £rnestY,| b'llliams, not 
only personally examined appellant following his arrest on 

j 

suspicion of murder ( Tr. 2'^5 ) but obtained Additional data 

1 

from other sources. ( Tr, 256) . | 

A hypothetical question addressed! to Dr, Villlams 
in the course of his direct examination disclosed: 

i 

a, ) That the intelligence of appellant lay within 

I 

the feeble-minded range upon his exaninatioh by an Army 
psychiatrist in 19 ^- j 

b, ) That a Weschley-Bellevue intelligence test 
comprehended by the latterly-mentioned examination disclosed 
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a primry intelligence quotient of 65 » 

c.) That as a result of such examination by the 
said Army psychiatrist in 1^^6 a diagnosis of "mental de¬ 
ficiency" vas advanced >Fith respect to appellant ( Tr>_ 256 ). 

The same hypothetical question embodied a summary 
of the other instances of a^:pellant *8 mental aberration re¬ 


lated by esirlier defense v/itnesses 


,and con¬ 


cluded vith a reference to appellant* s alleged crime having 
been committed without guile, stratagem or disguise being 


enployed 



In response thereto. Dr. ^filliams e^ressed un¬ 


equivocally the opinion that appellant had been "mentall: 






erslstfor the rest of his natural 1 


(Underscoring supplied). 

Dr. Uilllams Ment on to declare that appellant's 
mental disease was manic-depressive psychosis ( Tr. 262 ). 

In contrast to his testimony relating to appellant's 
mental disease . Dr. Uilllams further advanced the profession¬ 
al view that appellant was a mental defective of the kind or 


deficiency Jclassified as a moron 
supplied)• 


, (Underscoring 


To rebut the psychiatric evaluation made by Dr. 
Williams in behalf of the defense, the Government put on as 
expert witnesses Doctors Elmer Klein and Eorrls Kleinerman 
of the psychiatric staff of St. Elizabeth* s Hospital. 

Both doctors asserted that they had examined appell¬ 
ant after his arrest. Dr. Klein on i.arch 26 , 1953 ( Tr. 299) . 
and Dr. Kleinerman on i.arch 25# 1953 (Tr. ^ 21 ). These ex¬ 
aminations took place in the District Jail approximately two 
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I 


months before the first trial of appellant! In June, 1953* 

i 

Of startling significance Is th^ elreumstanee that 

j 

the record affirmatively discloses that Dxj. Klein and Dr* 

i 

Klelnerman at no time examined appellant ^ubsequent to the 
reversal of appellant’s first conviction piursuant to the 
doctrine announced by this Court In the Durham case ( Tr, ?11 . 

2 !^. \ 

1 

Expressed othervlse the mental epcaminations of 
appellant by the two aforementioned psychiatrists necessar- 

I 

lly must have been dedicated to an ascertainment of appell-* 

i 

ant’s capacity to distinguish between rlgh^ and wrong in man¬ 
ner consistent with the posture of the DisfCrlct of Columbia 

j 

law relating to insanity in Inarch of 1953*j 

In short, then, and at the rish bf Indulging In 

i 

repetition. It should be asseverated that Appellant was not 

i 

examined again by Doctors Klein and Klelnerman after this 

i 

Court rejected the Mght-wrong* measure of! Insanity in the 
Durham case. | 

I 

As a consequence It must follow that all of the 
testimony of these two psychiatrists at thp trial forming the 

I * 

basis for this appeal stemmed directly froin evaluations formu- 

i 

lated when the capacity to differentiate between right and 

j 

wrong was the pivotal consideration in rejjBOtlng or validat- 

j 

ing the defense of insanity* ^en the trial from which stems 

i 

this appeal first began on January 20, 195^ that test was 

i 

obsolete and, by the pronouncement of this | Court In Durham . 

i 

legally void. 

1 

In his closing argument counsel ^or the Gtovemment 

at one point stated that appellant “had a good military re- 

1 

cord" ( Tr. 4^^ ).This assertion was incredibly and seriously 
prejudicial to the appellant. | 
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Vhile there was strong and oonyinolng testimony by 
lay witnesses to the effect that appellant was of unsound 
mind, the trial Judge failed to Instruct the Jury that such 
lay testimony based on fact and actual observation, was en¬ 
titled to weight and consideration equsd to that of the testi¬ 
mony of the two Government psychiatrists which presented 
serious discrepancies and obviously was biased and prejudicial* 
The trial Judge instructed the Jury, in part of her 
charge, that appellant*s plea of "not guilty" meant that 
appellant was not at kr* Honikman*8 place of business on the 
day of the shooting and did not do the hilling. Actually 
the single defense relied upon by appellant was that of in¬ 
sanity. 


STATEMENT OF POIKTS j 

i 

!• The appellant vas denied du^ process of law 
under the doctrine enunciated in the Durh^ case* 


2. Counsel for the United States In closing 

i 

argument deliberately confused the Jury w^th a false and 

I 

misleading statement concerning appellant *!s aUlitary service 


record* 


3* The trial Judge by acts of (^mission and co- 
mission improperly instructed the Jury. ! 
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SDiil JtBY OF ARGUMENT 

I. 

The Jury found appellant to be of sound mind and 
criminally re^onsible for his acts principally because of 
the testimony of tvo psychiatrists employed by the United 
States* Such testimony, in turn, floved from mental examina¬ 
tions of appellant conducted by these psychiatrists aforesaid 
in 1953 at a time vhen the “rlght-rwrong" test vae the yard¬ 
stick for measuring criminal responsibility* 

The right-vrong test, hovever, vas discredited and 
rejected by, this Court in 195^- Yet, appellant never vas re¬ 
examined by these Government psychiatrists subsequent to the 
repudiation,of the right-vrong test and the creation of nev 
and enlarged criteria for measuring insanity and prior to 
their appearance in Court to testify for the Government in 
1955- 

In viev thereof appellant vas dq^rlved of the 
material benefit of the nev standards created by this Court 
and, therefore, was denied due process of law* 

li* 

A highly prejudicial statement, made by Government 
counsel during closing argument, to the effect that appellant 
had a "good military record", represented an attempt, not 
si 5 )ported by any evidentiary matter, to belittle and repudiate 
an uncontradicted Army official report declaring that appell¬ 
ant v/as a mental defective and had been convicted by general 
court martial of a serious offense* 



I 

i 


III , ! 

I 

The trial Judge erred in her failure to instruct 
the Jury that non-expert testimony hearing upon applicant’s 

i 

unsoundness of mind not to be treated jas inferior in 

i 

credibility and weight on that issue to tliat of psychiatric 

i 

everts, i 

i 

IV, ! 


The trial Judge erred in definix^g the scope of 
appellant* s plea of not guilty* 


i 

i 



I 


I 

i 


I 

i 


I 

I 

i 


I 

i 
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A R Q> U K E N T 





VITAL TESTIiiONY PRESEOTED BY THE UlilTED STATES WAS 


BASED OK rSYCHLaTRIC EXAiaKATIOKS OF APrELLAI'iT^’ 1953 BY 


WITI^ESSLSPOKTHE GOVEBIiiJlKT '.ac HAD FOR THEIR COUPON 


ER^: 


SAKITY COivPLETELY EVISCZRAIED BY THIS 


al of THL IKSTaI^T Case 







i^ellant was indicted for first degree murder on 
April 13 , 1953* During the preceding month, following his 
ajjprehension, appellant was examined at the District Jail by 
Dr. Elmer Klein and Dr. i-lorris Kleinerman of the psychiatric 
staff at St. Elizabeth* s Hospital ( Tr. 299. 32lK 

On Friday, June 19# 1953# appellant was brought to 
trial In the Court below under the Indictment aforementioned. 
He > 7 as convicted of first degree murder on Friday, June 26 , 
1953 » course he x^ras sentenced to death by electro¬ 

cution. 

An appeal was taken to this Court with the result 
that on July 15 , 195^ the conviction was reversed and the 
case remanded for a new trial. United States v. Stewart. 




The second trial of appellant started on 2ionday, 
Larch 10 , 195^ and vas concluded on Thursday, Larch I 3 , 1954. 
Again there was a conviction of first degree murder and a 
subsequent in^osition of a sentence of death. 

In the first trial Dr. Klein and Dr. Kleinerman 
gave testimony based on their mental examination of appellant 
in Karch of 1953 * 

At the second trial in Larch of 1954 the same two 
psychiatrists presented testimony coxaserning appellant* s 


mental state. 
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The Intriguing and somewhat shocking thing is that 

! 

their testimony in Trial ^2 rested on psychiatric evaluations 
identically dependent upon their brief examinations a year 

earlier and before Trial »-l. Stated otherwise. Doctors Klein 

i 

and ICleinerman made no examination of appelant during the 
interim between the two trials. | 

I 

Yet, it is submitted, a profound and fateful change 
in the law appertaining to criminal responsibility in this 

i 

Jurisdiction occurred between the tvjo trials. 

I 

It has been pointed out that on |the occasions of the 
1953 examinations of appellant by Doctors Klein and Kleinerman 
the "right-wrong" test vjas not only an established rule but a 
precedent encrusted with the heavy, gray moss of tradition, 
and covered T^ith thick. Judicial scar tissue built up by many 

j 

unsuccessful assaults upon it. | 

I 

These two eminent psychiatrlst8,j men of long and 
valuable experience and training ( Tr. 297-j299. ?19-'^2l) , were 

i 

entirely conversant with this latterly-medtloned rule of law. 

I 

I 

It naturally must be assumed, therefore, that in 

j 

the legal darlmess of March, 1953» which preceded the aurora 

j 

of the Durham case, that the Joint purposej of their examlna- 

i 

tlons i/as restricted to the tight limits of the then prevail- 

i 

Ing test, viz: was the accused able to dijstinguish between 

I 

right and vrong^ | 

i 

Certainly there is no suggestlonj or intimation that 
they had cause to seek broader or differenjt standards since, 
perforce, their prospective testimony woul^ be confined within 

i 

the well-defined and clearly-marked periphery of the old and 


noT-7 abandoned test. 



On kareh 25 and 26 , 1953 ^en Dr?. Klein and 
Kleinennan« respectively, superficially examined appellant 
(at the specific request of the United States Attorney and 
for the definite puzpose of appearing in Court as witnesses 
for the prosecution), the law ^-Ith respect to the defense of 
Insanity in the District of Columbia had long been molded Into 
a fixed and rigid pattern. 

Since the decision In United States v. (^uiteau . 

12 D.C. Sun, Ct. (1 Lackey) 498.*;% . the test of whether a 
criminal defendant vas of sound or unsound mind was bottomed 


iQ5on his subjective ability to differentiate between right 
and wrong. Four years later came an affirmation of that de¬ 
cision in United States v. Lee. 1^ D.C, Sup. Ct. (4 Mackev) 
^ 89 . Ug6 . 

I This legal doctrine always was specious and 
fallacious, by psychiatric standards. Kedlcal Jurisprudence 
of Insanity. Isaac_Ray (1838 ). Nevertheless, carapaced in 
deep and unbending tradition and clothed In dun-colored 
forensic habiliments, it withstood the upward march of pro¬ 
gress until 1929 . 

In that year came a rupture In the long-hallowed 
right-wrong criteria for measuring soundness of mind in a 
criminal case when, in Smith v. United States. ^9 D.C. Arm. 
144. 36 F(2) 548 . this Court sanctioned the recognition of 
the rule of irresistible lii 5 )ulse. 

Finally, in the 1954 Durham case, supra, the right- 
wrong test was swept into the limbo of discarded precedentss 


■’."e find that as an exclusive criterion 
the right-vrong test is inadequate in 
that (a) it does not take sufficient ac¬ 
count of psychic realities and scienti¬ 
fic hnoT'/ledge, and (h) it is haSed upon 
one symptom and so cannot validly be 
applied in all circumstances, te find 
that the “irresistible impulse" ! test is 
also inadequate in thst it gives no re¬ 
cognition to mental illness characterized 
by brooding and reflection and so rele¬ 
gates acts caused by such illness to the 
application of the inadequate rlght- 
vrong test. Ve conclude that a[broader 
test should be adopted." suora L p. 240 . 


So exhaustive and comprehensive! vas the opinion of 

i 

this Court in Durham , and so recent is thC decision in point 

i 

of chronology, that little need be said of its finespun 

j 

reasoning other than to state that it estsblished this rule 
to replace the tattered garment of the ri^t-wrong test! 


It is against the background of!this startling, 

I 

reassuring and progressive netamorphasis in the law of in- 

I 

sanity in the District of Columbia that tl^s facet of appell¬ 
ant' 8 argument must be silhouetted. | 

At the outset ve are faced with|this question! 

Was the quest for psychiatric evaluations to satisfy 
the criteria of the old insanity test later adequate to meet 

I 

the expanded scope of the new test? j 

Ve think not. | 

The two doctors examined the apj^ellant with fixed 

I 

aims in view. Those were to ascertain whether the accused 

i 

I 

could discriminate between right and wrong. 


" It is simply that an accused is not 
criminally responsible if his unlawful 
act was the product of mental disease 
or mental defedt."supra. 241. (Under¬ 
scoring supplied). I 









But vere these alms sufficient to enoon^ass the 
standards nev-bom in the Durham case? 

I Certainly not, unlesswe are to subscribe to the 
specious and fantastic hypothesis that the old and nev 
tests are synonymous* 

' It is patently clear that these criteria are 
neither synonymous nor proximate to congruency. 

1 The measure of insanity in the Durham case depends 
upon the ansver to each of the following questions: 

1. ) VJas the unlairTful act of the accused the 
product of mental disease? 

2. ) Was the unlawful act of the accused the 
product of mental defeat? 

i If either question elicits an affirmative ansv/er, 
then no criminal responsibility attaches to the accused. 
Durham v. United States, suora. p, 240 . 

, But our distinguished medical friends, Klein and 
Kleinerman, whose professional specialty is the nebulous 
science of psychiatry, were not seeking the answers to those 
nuclear questions In their attenuated conferences with 
appellant' in Karch of 1953 for the simple reason that at 
that time the Judicial opinion which brought them into being 
had not been written. 

i While superfluous to point out, it should be men¬ 
tioned, in passing, that the Assistant United States 
Attorney who tried both cases involving appellant committed 
a cardinal error in falling to arrange for a reexamination 
of appelland during the long, seven-month interval between 
the reversal of the first conviction and the outset of the 
second trial. 
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This Court granted Appellant a nev trial pursuant 

I ■ 

to the Durham decision, i^pellant insists that he is en- 

I 

titled to the full benefit of that decision. Thus far he 

i 

has been denied this right. ; 

I 

In his second trial appellantjvas confronted with 
testimony ( Tr.. 297-317. /^l8-^59 ) presented by Doctors Klein 

i 

and Klelnerman. Irrespective of its quotum or quality, such 

testimony was heard by the Jury. Furthermore, it formed in 

] 

part the basis of the charge to the Jury given by the trial 
Judge* I 

i 

I 

Viewed in broadest perspectlvej and in the most 

I 

charitable light, the combined testimony! of Doctors Klein 

i 

and Klelnerman appears unswervingly dedijcated to achieve a 

finding, in accordance with the wishes o^ the United States 

i 

1 

Attorney, that the appellant was of sound mind. 

In short, such testimony was a^ integral part of 
the Judicial proceeding which resulted i^ appellant's con- 

* I 

vlction of a capital offense. A fortiori the professional 

1 

status of these two expert witnesses gave their testimony, 

i 

in the eyes of the Jury, additional weigl^t and magnified 

I 

I 

Influence. i 

i 

Bearing these facts in mind we|are led to the in¬ 
escapable conclusion that the testimony of Doctors Klein and 

I 

Klelnerman in the second trial played a niajor role in 

I 

appellant*s conviction. j 

1 

But the latter testimony stemmed directly from 

I 

mental examinations dedicated exclusively to establish 

I 

I 

appellant's criminal culpability under a legal theory respect¬ 
ing soundness or unsoundness of mind entirely outmoded and 

I 

declared void by this Court in July 195^$\ more than a half 

i 

year before the second trial. ! 





Coneequentlyf It re^ectfully is sulsmitted, appell* 
ant vas deprived of the benefit of the Durham insanity test, 
and, hence, denied due process of lav. 

II. 

COUNSEL FOR THE GOYEBMEMT IN HIS CLOSII^G ARQUMENT 
KADE A FALSE AImD SlSL^^iife STATEi-iNT CALCULATED TO DECEIVE ^ 

m mi. - 


In the rebuttail portion of his dosing argument. 
Counsel for the United States asserted categorically of 
and concerning appellant* 


<*He had a good military record. ” 
(Underscoring suppiiedn Tr> 433 ). 


This bald-faced statement, made directly to the 
Jury, assumes the pale hue of prevarication or fabrication 
when viewed in the strong light of the following facts es¬ 
tablished by the record: 

1.) That on July 5, 19^5, while appellant was in 
the military service, he was in confinement as a general 
prisoner for participation in a knife-fighting offense 
(Tr. 2^ ) • 


2.) That appellant's intelligence quotient at 
that time on the combined scale measured by the Weschley- 
Bellevue intelligence examination, was 65 ( Tr. 

3*) That the latter test indicated appellant to 
possess intelligence within the feeble-minded range ( Tr.2^6 ) 

4*) That on July 5» 1946, Captain William D. 
August of the United States Army made a diagnosis concerning 
appellant of - 

N W W w 


» * ^ mental deficiency 
(Underscoring st^plied; (. 


250 - 


* * ♦ ■ 








5.) That restoration of appellant to military 
duty was not recommended because of his siental deficiency 
and Illiteracy ( Tr. 2^6) . 

The fact of the feeble-minded <jr mentally deficient 

1 

status of appellant while in the Army in 19k6 was corroborat¬ 
ed by the testimony of the prosecution’s !own expert witness, 

1 

Dr. Kleinerman: i 

i 

"Anyone with an average below tIo is con¬ 
sidered mentally defective or feeble¬ 
minded whichever term you choose to use ." 

(Tr. 344 ). CUnderscorlng suppliled). 


If the foregoing constitute elements of a good . 

military record, one shudders to contempl'p.te what iniquities 

1 

and perversions mi^t be encompassed by a bad service record. 
But the implication of G-overnme^t counsel* s mis¬ 
statement runs deeper. | 

i 

If in 19^6 appellant was mentally defective (and 
there was no evidence to contradict the Aimy finding), then 

i 

appelleuit was equally defective on March }L2» 1953 '^hen he 

allegedly murdered Harry Honikman: I 

I 

I 

"Ke use ’defect* in the sense o^ a con¬ 
dition which is not considered Capable 
of either improving or deteriorating . . 

. “ Durham , supra . p. 241 . | 

In consequence, applying the Durham canon, appell- 

I 

ant was not criminally liable if his unla'jtful act was the 

result of the mental defect discerned and 1 diagnosed in 1946 

i 

i 

and, by its very nature, thereafter remaining unchanged and 

i 

i 

static. I 

j 

Appellant was entitled to have counsel for the 

] 

Government make a fair statement of his military record or, 
in lieu thereof, no statement at all. i 
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When the Assistant United States Attorney declared 
that appellant had “a good military record", he completely 
disregarded the evidence presented by the uncontradicted 
Amy report previously read into the record by appellant's 
attorney. 

The harmful effect thereof was to repudiate before 
the Jury; vithout evidentiary foundation, the unchallenged 
19^ Army finding that appellant was a mental defective. 

This effect assumes the dignity and in^ortanoe of 
reversible error when it is recalled that appellant's sole 
defense rested on the ground of insanity which now means 
suffering from a mental disease or mental defect. 

III . 

THE TRIAL JUDGE ERRH) Ii: HER FAILURE TO INSTRUCT 
THE JUBY TI^‘f~NOij-E^'LRT TESTIiiONY BEARIKG UPON APPELLANT'S 
UHSOUI^DNESS OF MIIQ WAS NOT TO BE TREATED AS li^ERlOR Olv 
THAT ISSUE TO THAT OF PSYCHIATRIC EXPERTS . 

During the course of the trial the defense pre¬ 
sented the'testimony of five lay witnesses in support of the 
contention that appellant was of unsound mind ( Tr. 174.176. 
177.182.191-197. 202. 209-210. 216-221. 236-226) . 

All five witnesses had been closely associated 
with appellant over a long period of time and knew him well« 

To refute the factual testimony adduced from the 
witnesses aforesaid the prosecution put on two psychiatrists 
Dr. Elmer Klein and Dr. ilorris Klelnerman, in rebuttal. 

Dr. Klein had examined appellant at the District 
Jail for a period of one hour ( Tr. ^00 ). 

Dr. Klelnerman's examination of appellant had last 
ed approximately two hours ( Tr. ?2l) . 


Neither psychiatrist took the ‘^ime or trouble to 

I 

interview appellant*s wife or anyone intimately associated 

i 

with appellant who would have shed light |on the mental 
aberration from which appellant indubitaljly suffered, 

I 

Yet, notwithstanding the sketcliy nature of their 
reexaminations of appellant, these two pliysicians called by 

j 

the Government adhered stubbornly and myoipically to their 

I 

apparently preconceived opinions that appellant was of sound 
mind ( Tr. *^06. *^26 ) ♦ | 

Emanating from professional mer, clothed with an 

j 

aura of science and the pseudo-mystic quality which seems to 

i 

inure to the psychiatric practitioner, sijch opinions pro¬ 
foundly must have Influenced the members |of the Jury, 

i 

They probably forget that what !they had heard from 

i 

these doctors was only opinion testimony,! 

G-one from their minds was the l[actual testimony of 
the more prosaic lay witnesses, who observed the paroxysms 
of rage in which appellant frequently lnc|ulged ( Tr. 177-182 ) 

j 

his senseless and brutal beating of his j^regnant wife (Tr, 
192. 19'^) : the Insane fury which appellant displayed in 

i 

throv’lng out the wlndovj all the household dishes and in 

I 

cutting up his new hat and shoes ( Tr. 19^.19^ ); his bizarre 

j 

conduct in attempting, on one occasion, t^o throw his Infant 

child out of the window and, at another tjlme, to thrust the 

j 

baby into a burning stove ( Tr, 195.196.23 j 0.211 ); and the 

meaningless and purposeless accounts of Ideating on the 

I 

refrigerator, throwing all the food out dt the refrigerator 

i 

i 

(Tr. 216.217 ). and the exclusion of his cl^ildren and wife 
from the house on cold days ( Tr, 219) , 

Faced with a square conflict between expert and 
non-e:qpert testimony it became the duty of the trial Judge 
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to infopm the Jury of whether there was to be any distinc¬ 
tion between the weight and credibility they mi^t attach 
to the testimony of lay witnesses, on the one hand, and ex¬ 
pert witnesses, on the other, with respect to the pivotal 
issue of insanity. 

Ample authority supports the thesis that the 
opinions of expert witnesses are without ^ Cathedra effect 
in respect' to the issue of Insanity. The rule is well-ex¬ 
pressed by a prominent writer in the following languageJ 

"The opinions of ordinary witnesses are 
generally received where the question is 
as to the sanity or the insanity of an 
individual, the ground of admission of 
the testimony being that it is often im¬ 
possible for witnesses adequately to de¬ 
scribe to the court or Jury the actions, 
loohs, or symptoms which properly consti¬ 
tute the basis for forming a conclusion 
or opinion." Jones on Evidence (4th Ed l. 

VQl. 2. P>681 . 

And again: 

"Expert testimony is subject to Inherent 
infirmities. It is a notorious fact 
that experts of equal credibility and 
skill are found in many important causes 
testifying to directly opposite conclu¬ 
sions and in vlev; of this situation, it 
has been held that, where a conflict ex¬ 
ists between the opinions of experts, 
their testimony should not even be sub¬ 
mitted to the Jury." ibid, •p.7'^7 . 

A more earthy view of e^ert testimony is found 

in ^rfhtttftTcer v. Parker. 42 Iowa ^8^ : 


"The evidence of experts is of the very 
lowest order and the most unsatisfactory 
character." 

idiile it is made the subject of a severe critique 
in People v. Kemmler. 119 N.Y. ^80. 24 IJ.E.9 ! 
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"The unsatisfactory nature of such 
evidence is well known. The facil¬ 
ity with which great numbers oi wit¬ 
nesses may be marshaled on both sides 
of such a question* and each anxious 
to display his skill and Ingenuity in 
detecting the false or pointing out 
the true, and equally honest arjd con¬ 
fident that his own theory or opinion 
is the only correct one, and yet all 
on one side directly opposing all on 
the other, admonishes us of thd falli¬ 
bility of such testimony, and with the 
great degree of allowance with Iwhich 
it must be received." 1 


In her charge the trial judge dilated at sane 

! 

length upon the testimony of the psychiatrists at the trijO. 

i 

( Tr. 440-h4?) . In fairness to the Court jbelow it may be 

] 

said that this aspect of the charge was comprehensive. 

But it was truncated in that it! did not link the 

I 

expert testimony on appellant’s mental cohdltlon to that of 

I 

the five lay witnesses who collectively mp.de a strong case 

I 

for appellant's unsoundness of mind. | 

In the Durham case it was said:! 

! 

"Whenever there is 'some evidence' 
that the accused suffered from a dis¬ 
eased or defective mental condition 
at the time the unlawful act wap com¬ 
mitted, the trial court must provide 
the jury with guides for determining 
whether the accused can be held| 

criminally responsible." p. 241 1 

1 

Here there was copious evidence j of the fact that 


appellant's mental processes were defective or lay within 
the pathological grasp of some functional|or organic dis¬ 
order. A major part of this evidence flowed from the testi- 

'' 1 

mony of non-expert witnesses who had knowri the appellant for 
years. 


Yet the instruction of the Court vlth reject to ' ' 
the eT^dibllity and weight to be attached to euoh evidence 
was limited directly and specifically in its phraseology to . 
what the expert witnesses had said in respect thereto* No> 
mention was made of the special and equal importance and 
value to be accorded the evidence emerging from the state- ' 

I * 

ments of the lay witnesses, although the latter was based on 
fact while the Tomer was predicated on questionable opinion* 
It is apparent, therefore, that the Court failed or 

t 

neglected ^o furnish the guides on the question of criminal 
liability made mandatory by the Durham case* 

Such omission seriously coopromised appellant's 
single defense of insanity and constituted reversible error* 


THE TRIAL JUDGE EBBED DEFINING THE SCOPE OF 
APPELLANT's':^I£A OF GUILWT 


In the charge to the Jury the trial Judge, after 

«» 

asserting that the appellant had entered a plea of not gdilty. 


made the following sta'^ement to the Jury: 

•This plea of no$ giuilty embraces the 
eontentiop that Willie Lee Stewart was 
not in hr, Honilsman/s store on the day 
Of the killing ^d did not do the kill¬ 
ing. • ( Tr, 


Such statement to the Jury by the Court wae-^ 
calamitous effect when it is r.emembered th;>.t the appellant* s 
entire defense was based on the ground of insanity*Appell- 
ant offered no evidence to support this portion of |the charge. 
In consequence, the quoted instruction grossly misled the 

5 

Jury into believing that if from the facts they foimd that 
appellant was in hr. Honikman's store and aetually did the 
killing, then they must find him guilty irrespeetive of yhe^- 
er he nas Buffering fren mental defect or mental ai«e*8*. 
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I STATEMENT OF QUESTIONS PRESENTED 

In appelleeopinion the questions presented are: 

1. Whether from the evidence at the trial the jury could 
find beyond a reasonable doubt that the defendant’s crime 
was not the product of a mental disease or defect? 

2. Whether the prosecutor’s statement in his closing 
argument that the defendant “had a good military record” 
was supported by the evidence and non-prejudicial? 

1 3. Whether the trial judge properly instructed the jury 
with respect to its consideration of the expert and lay testi¬ 
mony of the defendant’s sanity? 

4. Wliether it was proper for the trial judge to instruct 
the jury that the defendant’s plea of not guilty embraced 
the contention that the defendant did not kill the decedent? 


(I) 
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Court of iS^ralo I 

I 

FOR THE DISTRICT OF COLUMBIA CIRCUIT I 


No. 12,944 

Willie Lee Stewart, appellant 

V. 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOJ^ 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTBRSTATSMENT OF THE CASE 

i 

In April, 1953, an indictment was returned charging ap-i 
pellant, Willie Lee Stewart, of murder in the perpetration! 
of robbery, and (in the second count) robbery (R. 462).| 
The judgment of conviction was reversed on July 15, 1954. 
Stewart v. United States, 94 U.S. App. B.C. 293, 214 F.2d 
879 (D.C. Cir. 1954). On January 13, 1955, appellant was j 
again found guilty on both counts by a jury (R. 465). This | 
is an appeal from the judgment of guilty of murder in the j 
first degree (R. 486, 483). | 

! 

1 

A. The Commission of the Crime I 

The scene of the crime was a grocery store located at 723 I 
East Capitol Street in the District of Columbia. The store 
was owned by Harry Honikman (Tr. 17). Willie Lee 

( 1 ) 

i 

I 

I 


I 


m 


2 


Stewart entered the store at approzimately 9:10 p. m. oh 
March 12,1953 (Tr. 42,21). < Present in the store at the time 
were Harry Honikman, his wife, and his now married 
daughter, Edith Burka^ (Tr. 16, 17). While in the store, 
Stewart ordered a bottle of soda and a bag of potato chips 
(Tr. 22, 24). He also ordered another bottle of soda which 
he was going to take out (Tr. 28). As Harry Honikman 
stooped to get a bag from nnder a counter in which to put 
the second bottle of soda, Stewart walked towards the door. 
With his back to the Honikman family, Stewart made a 
movement as if adjusting his trousers and then turned 
around with a gun in his hand. The only words he spoke 
were K. This is it.’’ The daughter screamed to her 
father to give Stewart the money (Tr. 30)). The mother 
also screamed ‘‘Take the money; here is the register, take 
the money” (Tr. 32). Mr. Honikman who was completely 
deaf in one ear, hesitated and said, “Do you want the 
money!” Then there was a shot from Stewart’s gun (E. 
31, 32). A fatal bullet passed through Harry Honikman’s 
heart and lungs, and he fell back into the arms of his daugh¬ 
ter (R. 32,57). Approximately j&fteen seconds had elapsed 
from the time Stewart said “This is it” (Tr. 49). Stewart 
then went to the rear of the counter, took four hundred and 
sixteen dollars from the register, spilled onto the floor some 
change which he couldn’t put into his pockets, 6md walked 
out of the store very calmly, closing the door behind him 
(Tr. 33, 34). 

It appears from the evidence that Stewart had spent most 
of March 12, 1953, before his appearance in the grocery 
store, playing cards (Tr. 157, 158). A card game was in 
progress in Stewart’s apartment between noon and four or 
five p. m. (Tr. 158). The participants had planned to re¬ 
sume playing later, but at about eight Stewart told the 
group which had assembled this time in the apartment of 
a neighbor in Stewart’s building that he would not be able 
to play because he had to go elsewhere (Tr. 159-161). 
Before leaving, Stewart showed a friend of his named 

^A customer in the store left at about the same time Stewart 
entered (Tr. 19, 20). 




jBm66 Hairulton, who was one :of the patticipants in Ijhe. 
game, a partially msted nickel plated revolver whidi .he h^d 
(Tr. 161). Hamilton said the gun was “o. k.’’ and handed 
it back to Stewart (Tr. 162). Stewart’s wife did not wf^nt 
him to leave and Stewart said he would give her the gun he 
had if she would give him a watch she had in return (Tfr. 
162-164). She gave him the watch, Stewart laid the g^ 
in his wife’s lap, she looked at it and then gave it back 'jto 
him (Tr. 164). Hamilton observed appellant loading the 
grm and sticking it down in his belt before he left the apai^- 
ment (Tr. 165). Some time later Stewart returned to the 
apartment dressed in different clothes (Tr. 166). He re¬ 
joined the card game which continued until two a. m. t^e 
following morning (Tr. 16). | 

Meanwhile, in response to a radio call Detective Sergeant 
Crooke of the Metropolitan Police Department appeared 
at the Honikman grocery store within half an hour of tl^e 
crime (Tr. 64). After questioning Mr. Honikman’s daugh¬ 
ter, Crooke contacted other members of the Department 
(Tr. 65-66). Photographs of the premises were taken (T^. 
35). The cash register, potato chip bag, and bottles Stewart 
had handled were examined for fingerprints (Tr. 79). Thie 
bullet was removed from Mr. Honikman’s heart and sei^t 
to the Federal Bureau of Investigation for a ballistics re¬ 
port (Tr. 67, 79). On the morning of March fourteenth, 
two days after the crime, Lieutenant Hartnett of the Homij- 
cide Squad, went to the appellant’s apartment with twh 
other detectives (Tr. .97). Stewart hid under a bed and 
managed to escape from the apartment while the polici 
were talking to other people in the building (Tr. 97-lOOL 
104). Lieutenant Hartnett cruised in the area and spotted 
Stewart at the intersection of East Capitol Street and Thir^ 
Street walking west (Tr. 101). When Stewart noticed th^ 
police car he increased his gait and entered an apartmenll 
building (Tr. 101). Hartnett followed in pursuit ol( 
Stewart, caught up with him, and took him into custody (Tr^ 
102-103). On being apprehended Stewart said he was visits 
ing a friend in the building. He also said he had not donej 
anything. He repeated this at Police Headquarters, spe-l 
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dfically denying liaving ^ ‘heard anything ahont any grocery^ 
man being killed’’ or having ever “been in any grocery 
store on East Capitol Street” (Tr. 103-105). That same 
evening Stewart was identified in a linenp by Mr. Honik- 
man’s wife and daughter (Tr. 106-107). In addition 
Stewart’s fingerprints were found to match those on the 
potato chip bag and soda bottle (Tr. 115,119,124). Later 
it was established by Government ballistics experts that the 
bullet removed from Harry Honikman’s body had been 
fired from Stewart’s rusty nickel plated revolver (Tr. 150). 

B. The Defense of Insanity 

Evidence with respect to appellant ’s sanity was presented 
by several lay witnesses and an expert offered by the de¬ 
fense and by two experts and a lay witness offered by the 
prosecution. Jolm Douglas HiU was the first witness for 
the defense (Tr. 171). He testified that he had known ap¬ 
pellant since 1949; that they had done construction work 
together (Tr. 172). He said that on one job on which they 
worked together Stewart would carry twelve or thirteen 
cinder blocks instead of the eight apparently required by 
union regulations (Tr. 174).' On another occasion. Hill said 
appellant got into an argument with a lady who had invited 
Hill but not appellant to dinner (Tr. 175). He also said 
that in playing cards with Stewart, Stewart sometimes 
“would want to fight just over nothing” (Tr. 177). On 
cross-examination Hill explained that for the last five years 
on pay day of each week six or seven of the “boys” would 
get a couple of bottles of whiskey, go to Hill’s house and 
play cards (B. 183). 

The next witness for the defense was Anna Lee Stewart, 
appellant’s wife (Tr. 189). She testified that in 1948 
Stewart “stuck his fist right through the wall” of the apart¬ 
ment in which they were then living (Tr. 190,191). Stewart 
later denied having done this, blaming it on one of the chil¬ 
dren (Tr. 191). She also testified that when she was preg¬ 
nant with her second child, Stewart “used to come in from 
work and grab me out of bed and sit on me” (Tr. 192,193). 
Her husband, she said, had once told the landlady that “he 
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wotdd mash that damn.baby out of me’* (Tr. 193). Mr^. 
Stewart also testified that appellant broke down the dooir 
of her room with his fists; threw all the dishes out tl]|e 
window; cut his new hat and shoes up and threw them oi|t 
of the window; wanted to throw a crying baby out the 
window because he could not stand the noise; and onc^ 
when the front door of the building was boarded up becausje 
of porch repairs, Stewart himself left the house by a windoV 
rather than walk out through a basement exit. Stewart 
later removed the boards from the door (Tr. 194-197j. 
Appellant would deny most of these incidents when askeji 
about them. {Ibid.) On cross-examination, the witnes'p 
said she had never made any complaints to a doctor ot 
taken her husband to any hospital or doctor because of hijs 
“strange” actions (Tr. 200). I 

The next defense witness w’as Betty Whorton, appellant 
sister-in-law. (Tr. 207). She testified that Stewart en¬ 
tered her apartment one night while she and her husband 
were in bed and snatched the cover off of them (Tr. 209). 
On a later visit Stewart denied having done such a thingl. 
(Tr. 209). She also testified that she once saw appellant 
pick up one of his own five children and threaten to throw 
it into a burning stove because the baby was crying (Tn 
210). Stewart also borrowed money from the witness oh 
several occasions and then denied owing her the money 
(Tr. 210). Asked whether she thought Stewart was of 
sound or unsound mind, she said: “I wouldn’t think he wa$ 
of sound mind” (Tr. 210). .On cross-examination, this witj 
ness said that she had never taken her brother-in-law to 4 
hospital; that Stewart had paid some of his debts back aj 
his wife’s insistence; and that she had been previously conj 
victed of abortion (Tr. 213-215). i 

The next witness was Robert Lee Coleman who lived ii| 
another apartment in the same building as the appellanij 
(Tr. 216). He testified that Stewart came into what wa$ 
apparently a joint kitchen one night and began beating on ^ 
refrigerator with his fists. He “bruised the refrigeratoii 
up so no one could use it” and “throwed everybody’s food 
out of the refrigerator” (Tr. 217). This refrigerator wa^^ 
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appellant’s private property and he had previously told the 
others to keep their food out (Tr. 222). According to the 
witness, when told that he should not have ‘‘disfigured” 
the refrigerator the way he did, Stewart denied having 
done anything (Tr. 218). The witness also testified that 
when Stewart would get angry with his wife and children 
he would put them out in the cold. When asked why he 
put the kids out, he is reported to have said “What kids?” 
“I didn’t put the kids out” (Tr. 219). She also testified 
that Stewart “would knock on your door and if you don’t 
open it right in he would try to knock off your hinges or 
something” (Tr. 219). She also said that appellant at¬ 
tempted to have affairs with her several times, but appel¬ 
lant would deny it (Tr. 219). Asked her opinion as to 
whether Stewart was of sound mind, the witness said “I 
am not a psychiatrist and I could not say but from the way 
he acted around me since I knew him I really don’t think 
he has all of his senses” (Tr. 221). 

Sam Whorton, Robert’s husband, was the last lay wit¬ 
ness for the defense (Tr. 225). He testified, as had his wife, 
that Stewart would come into his bedroom and throw the 
cover off of them (Tr. 226). He testified that “Christmas 
he (Stewart) went and throwed our kid’s piano out the 
window, just a lot of different things like that he would do, 
just acted like he wasn’t altogether right” (Tr. 226). It 
was his opinion that appellant was of unsound mind. On 
cross-examination, the witness explained that he had stopped 
appellant from actually throwing the piano out the window 
(Tr. 231). He also said that Annie' Lee Stewart was his 
sister-in-law (Tr. 233). 

Before presenting their expert witness, Dr. Ernesit Y. 
Williamsf the defense read into the record portions of a War 
Department summary of appellant’s military service (Tr. 
249-253). This summary apparently was prepared in con¬ 
nection with an investigation of a court martial proceeding 
involving Stewart. It stated that; “The prisoner’s previ¬ 
ous service was from 13 January 1943, when he was drafted. 
He was honorably discharged 13 November 1945 and re¬ 
enlisted the next day. During his previous service he was 


* 


< 

5; 
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twenty months overseas. He was in no actual combat biit 
received a Bronze Star Award” (Tr. 250). It noted th^t 
appellant’s highest grade was private-first-class, and coija- 
ments that Stewart “believes that his ratings tbroughotit 
his previous service were all satisfactory as he was nevir 
told of any complaints and had no court-martial” (Tr. 250). 
It then summarizes the facts involved in the particular pro¬ 
ceeding being reviewed and indicates that appellant claimed 
he fought in self defense. The summary alsoi states th^t 
“According to the previous service record the prisonetr 
has no previous otfenses”, and that “He served overseas 
and was honorably discharged and allowed to re-enlistf’ 
(Tr. 251). I 

Under a heading designated “Psychological” the sun^- 
mary states that Stewart scored 63 on the verbal subject 
test, 76 on the performance subject test, and 65 on the coni- 
bined scale in the Weschley Bellevue intelligence examina¬ 
tion, and it is noted that: “This finding would indicatte 
intelligence falling within the feeble-minded range” (Ti[. 
252). The summary comments however that “No evidencte 
of neuroses or psychoses was present.” (Tr. 252). And 
in another portion of the summary it is stated that Stewart 
is “illiterate but mentally adequate” (Tr. 253). The conj- 
clusion reached is that “Because of his previous good servr 

ice, because of his mental deficiency and because of th^ 
^ * [ 
fact that knife-fighting is not an anti-social act in his 

society complete remission of the sentence and blue disi- 

charge are recommended. Restoration could not be reci- 

ommended in this case because of mental deficiency an^ 

illiteracy (Tr. 252, 253). It concludes with a diagnosis of 

“mental deficiency. Primary I. Q. 65, Weschley Bellevuq 

intelligence examination” (Tr. 253). | 

Following the receipt in evidence of this War Department 

summary, the defense presented Dr. E. Y. Williams as it^ 

expert (Tr. 253). Dr. Williams examined appellant at the 

District Jail for about two hours on June 21, 1953, whicb 

was about three months after the crime (Tr. 255, 264). Hej 

testified that he was not able to form a conclusion as to ap^ 

pellant’s mental condition as a result of that examination 
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(Tr. 255). A long hypothetical question was then put to 
Dr. Williams which summarized the War Department sum¬ 
mary, the incidents testified to by the other lay witnesses, 
and the circumstances of the crime (Tr. 255-261). Dr. Wil¬ 
liams was then asked to assume that the facts stated in the 
question were true and to answer on the basis thereof 
whether Stewart was of sound or unsound mind. The 
Doctor^s answer was: 

“From the history that you have given me and from 
the data that you have submitted here I would say this 
man was ill for most of his natural life and most likely 
will be for the rest of his life. 

The diagnosis of this case from the material I had 
and from the recollection is what I consider manic 
depressive psychosis, mostly in the manic phase. 

This is a condition that is more or* less hereditary in 
about sixty per cent of the cases or better. 

It is something that persists in most patients for 
their whole life*’ (Tr. 262). 

Dr. Williams also testified that a person suffering from a 
manic depressive psychosis would recognize their acts but 
would not be able to control them, and would not recall them 
when they were out of the manic phase (Tr. 262, 263). He 
also stated that in a manic phase the patient does have an 
“irresistible impulse”; and he answered “yes” to the 
question: “This manic depressive psychosis: Is that a de¬ 
fect or mental condition of the mind?” (Tr. 263). 

Dr. Williams testimony concluded the case for the de¬ 
fense. In rebuttal the Government called as witnesses two 
psychiatrists, Drs. Elmer Ellein and Morris Kleinerman, 
and a lay witness James Hamilton, who was a friend of 
appellant’s. The testimony of these three witnesses is 
fully discussed in Argument I, infra. Briefly, however, as 
the narrative of the testimony under Argument I will estab¬ 
lish, these three witnesses completely contradicted the con¬ 
tentions of the defense witnesses that Stewart was of un¬ 
sound mind. 


C. The Courtis Charge To The Jury \ 

The trial judge charged the jury that they were the judges 
of the facts and that they were to determine what the factp 
were from the evidence in the case. She cautioned the4i 
that what the lawyers and the judge say is not evidence i:(i 
the case, and that their recollection of the testimony would 
govern (Tr. 437A, 438). She told them that in determin,^ 
ing the facts they could determine the credibility of each 
witness, and that in considering this they could take intcj) 
account the opportunity of a witness to know the matters 
about which the witness testified, the ability and capacity of 
the witness, the reasonableness and probability of his testi^ 
mony, any bias or prejudice the witness may have shown| 
the interest of the witness, his relationship of friendship! 
with either party, his employment, and demeanor, and in th^ 
case of one witness, the fact that she had been convicted 
of a criminal offense (Tr. 339, 340). j 

The trial judge explained that the jury was not bound 
by the psychiatric testimony which had been presented.! 
She told them to give this expert testimony such weight as! 
they deemed it entitled to receive, and advised them they, 
could reject it if in their judgment the reasons given for itl 
were unsound. She explained the function of the hypotheti-| 
cal question and pointed out that it was for the jury to sayl 
whether the facts assumed in the question were shown by! 
the evidence in the case (Tr. 441). She told the jury that! 
they were to reconcile any conflict in the expert testimony! 
and that while they should consider the opinions of thel 
experts, they were not bound to follow their conclusions. I 
She said that ‘‘In the final analysis, the issue of insanity | 
which has been raised in this case, like that of all the other j 
issues of fact, is to be determined by you, the jury’’ (Tr. I 
442). ! 

The trial judge advised the jury that the law presumed i 
a person accused of crime to be innocent, and that this | 
meant that the law presumed that appellant did not com- i 
mit the crime charged in the indictment. She explained | 
that appellant would have to be acquitted unless the Gov- | 
ernment established by the evidence to the jury’s satis- | 
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faction and beyond a reasonable donbt that appellant 
committed the offense charged (Tr. 443-444). She pointed 
ont that the Government had the burden of proof with re¬ 
spect to every element necessary to constitute the crimes 
charged, and she then indicated the elements of the crimes 
charged against Stewart (Tr. 444 - 44 8). She pointed out 
that appellant had pled not guilty to the indictment and 
that this plea embraced the contention that he was not in 
Mr. Honikman^s store on the day of the killing and did 
not do the killing (Tr. 448). She concluded this portion 
of the charge with the instruction that it would be the duty 
of the jury to find appellant not guilty if they found that 
the Government had failed to prove all or any of the ele¬ 
ments of the crimes charged beyond a reasonable doubt 
(Tr. 448-449). 

The trial judge next considered the defense of insanity. 
She explained to the jury that as a matter of law everyone 
is presumed to be sane, but that the issue of insanity was 
raised in this case by the introduction of evidence by the 
defendant and that the Government therefore had the bur¬ 
den of establishing the defendant’s sanity at the time of 
the acts in question beyond a reasonable doubt (Tr. 449). 
She then explained that a ^‘person is not criminally respon¬ 
sible for his acts if at the time of his acts he was suffering 
from a mental disease or a mental defect and such acts were 
the product of such mental disease or mental defect” (Tr. 
450.) The judge described a mental disease as a condi¬ 
tion of the mind which is considered capable of either im¬ 
proving or deteriorating and a mental defect as a condition 
of the mind which was not considered capable of either 
improving or deteriorating. She explained that a mental 
defect could be either congenital or the result of injury or 
the residual effect of a physical or mental disease (Tr. 450). 

She instructed the jury that in order to convict they would 
have to find beyond a reasonable doubt first that the de¬ 
fendant was not suffering from a mental disease or defect, 
or if he was, that the acts in question were not the product 
of such mental disease or defect. This determination, she 
said, would have to be made by the jury from the facts 
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which they found to be reasonably deductible from the 
evidence in the case (Tr. 451,452). She specifically advised 
the jury that they might consider the defendant’s conducit 
“in the light of all the facts and circumstances prior t(^, 
at the time of, and immediately after the event as shown 
by the evidence, and also the opinion of any experts called 
to testify for the defense or for the Government” (Tr. 452 
The trial judge then explained to the jury that the test 
of insanity she had set forth was the new one formulated 
by the Court of Appeals (Tr. 454). She remarked tha| 
under the old test a defendant was not responsible for hiS 
criminal act if he had a diseased mind which at the time 
of the act rendered him incapable of knowing the difference 
between right and wrong or that what he did was wrong, oil 
even if he was able to distinguish between right and wrong, 
if his mental faculties at the time of the act were so de¬ 
ranged as to create in his mind an uncontrollable, irreJ 
sistible impulse to commit the deed with which he was 
charged (Tr. 454, 455). She explained that the Court of| 
Appeals recently found that as an exclusive criterion the 
right-wrong test, supplemented by the irresistible impulse 
test, was inadequate and that the broader test which the! 
jury was to apply was simply that the defendant was notj 
criminally responsible if his unlawful act was the product! 
of mental disease or mental defect as she had already! 
explained (Tr. 455-456), The Court then instructed in the! 
language of the Durham case that the jury’s “range ofj 
inquiry is not to be limited to but may include, for example,! 
whether an accused who suffered from a mental disease or j 
mental defect did not know the difference between right and | 
wrong or acted under the compulsion of an irresistible im-! 
pulse” (Tr. 456). | 

Passing from the issue of insanity, the trial judge told j 
the jury that in their discretion they could regard the testi- i 
mony that the defendant fled from his pursuers, if believed, j 
as an indication of consciousness of guilt (Tr. 456). The 1 
judge concluded her charge with instruction as to the form i 
in which the verdicts could be found and as to the pro¬ 
cedure to be followed in the jury room (Tr. 457). She 1 
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then asked counsel if there were any objections or requests 
and both sides indicated that they had none (Tr. 458). 

STATUTE INVOLVED 

31 Stat. 1321 (1909), as amended, 22 D.C. Code 
§ 2401 (1951): 

Whoever, being of sound memory and discretion. 
Mils another purposely, either of deliberate and pre¬ 
meditated malice or by means of poison, or in per¬ 
petrating or attempting to perpetrate any offense 
punishable by imprisonment in the penitentiary, or 
without purpose so to do kills another in perpetrating 
or in attempting to perpetrate any arson, as defined 
in section 22-401 or 22-402 of this Code, rape, may¬ 
hem, robbery, or kidnapping, or in perpetrating or in 
attempting to perpetrate any housebreaMng while 
armed with or using a dangerous weapon, is guilty of 
murder in the first degree. 

SUMMARY OF ARGUMENT 

This case is here on appeal from a first degree murder 
conviction. The evidence conclusively establishes appel¬ 
lant’s commission of the crime and no issue is raised on 
appeal in this respect. Appellant does claim, however, that 
he is not legally responsible for the crime because of in¬ 
sanity. Evidence on this issue was presented in behalf of 
the Government by two qualified psychiatrists and by a lay 
witness who knew the appellant. Their testimony if be¬ 
lieved by the jury would clearly justify the conclusion that 
appellant’s crime was not the product of a mental disease 
or defect. The jury was fully and properly instructed as to 
this phase of the case in accordance with this Court’s de¬ 
cision in the Durham case, and on the present record there 
simply is no basis for overturning their verdict. 

Appellant’s contentions on appeal are without merit. 
The Durham decision did not require a reexamination of 
appellant either by the psychiatrists presented by the Gov¬ 
ernment or by appellant’s own psychiatric expert. The 
critical fact at the trial was appellant’s mental condition at 
the time of the crime, and as to this period, the fact that 
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appellant was examined soon after the crime strengthens I 
rather than weakens the testimony and judgment of the i 
Government’s experts. 1 

The trial judge’s instructions with respect to the jury’s 1 
consideration of the expert and lay testimony on the issue 
of insanity were entirely proper. She carefully pointed out | 
that the jury was not l^und by the conclusions of the ex-1 
perts and that in the final analysis the issue of insanity was j 
to be determined like all other issues of fact by the jury. ! 
There was no requirement that the trial judge comment on i 
the relative weight of the evidence and to have done so in | 
this case might have been prejudicial to the defendant. j 
The trial judge also properly defined the scope of appel- i 
lant’s plea of not guilty. While major emphasis was placed | 
on the defense of insanity, it was never conceded at the trial | 
that appellant actually committed the crime. On the con- I 
trary, in several instances appellant’s guilt was expressly | 
denied. The trial judge acted with commendable regard for | 
the rights of appellant in advising the jury that they had the i 
function of determining whether appellant committed the I 
crime, and there was no error in this regard. i 

Finally, it also is clear that the prosecutor’s closing argu- I 
ment to the jury was well within the latitude allowed. His j 
remark that appellant had a good military record was | 
amply supported by the evidence and therefore fully justi- j 
fied. In any event, it was such a minor part of the case | 
against appellant that it could not be considered prejudicial, i 
For these reasons, it is submitted that the conviction must I 
be affirmed. ! 

ARGUMENT I 

I 

I I 

I 

Hie Jury Could Reasonably Find Beyond a Reasonable Doubt | 
Under tbe Durham Tests that the Defendant Was Oiminally 
Responsible | 

This Court in its previous opinion in this case pointed out ! 
that appellant’s defenses were that at the time of the killing | 
he was not in Mr. Honikman’s store, and that he was insane, j 
Stewart v. United States, 94 U.S. App. D.C. 293, 294, 214 i 
F.2d 879 (D.C. Cir. 1954). Appellant’s counsel in opening j 
and closing arguments to the jury on retrial again indicated i 
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that the same two issues were involved (B. 170, 406). On 
appeal there seems to be complete abandonment, however, 
of any attempt to dispute appellant’s actual commission of 
the crime (e.g., Br. 5). The evidence on this issue is over¬ 
whelming, as the counterstatement demonstrates. In view 
of the conclusiveness of this evidence and appellant’s failure 
to question its suflBciency, it will be assumed that it has 
been established that appellant killed Mr. Honikman. 

The defense of insanity therefore remains as the only 
factual issue with respect to appellant’s responsibility for 
the crime. It is clear from this Court’s previous opinion in 
this case that this issue was to be determined by the jury on 
retrial under the broadened test announced in Durham v. 
United States, 94 U.S. App. D.C. 228, 214 F.2d 862 (D.C. 
Cir. 1954). As exemplified by the summary to follow, on 
the trial record the jury could reasonably conclude beyond 
a reasonable doubt that appellant was legally responsible 
for his crime under the Durham standards. 

In the Durham opinion the Court described the broadened 
test as “simply that an accused is not criminally responsible 
if his unlawful act was the product of mental disease or 
mental defect”. Id. at 241. The Court directed that in 
future cases trial courts should instruct juries in substance 
as follows: 

“If you the jury believe beyond a reasonable doubt 
that the accused was not suffering from a diseased or 
defective mental condition at the time he committed the 
criminal act charged, you may find hi m guilty. If you 
believe he was suffering from a diseased or defective 
mental condition when he committed the act, but believe 
beyond a reasonable doubt that the act was not the 
product of such mental abnormality, you may find him 
guilty. Unless you believe beyond a reasonable doubt 
either that he was not suffering from a diseased or 
defective mental condition, or that the act was not the 
product of such abnormality, you must find the accused, 
not guilty by reason of insanity.” Ihid. 
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The Court clearly indicated that the jury’s range of 
inquiry still could include whether an accused who sutfere4 
from a mental disease or defect knew the difference betweeiji 
right and wrong, or acted under the compulsion of ai| 
irresistible impulse, or had been deprived of or lost the 
power of his will. Id, at 242. And the Court expresse4 
confidence in the jury’s ability to determine the question^ 
of fact and moral responsibility involved in considering th^ 
issue of insanity. Ihid. j 

The instructions of the trial judge here were fully inj 
accord with the standards and directions given in thej 
Durham decision. Appellant’s trial counsel expressed hiS 
satisfaction with those instructions and made no objection] 
after they were given. The minor objections to the instruc-i| 
tions made on appeal, which are considered under Argu^ 
ment II, infray actually do not raise any question as to the 
consistency of the instructions with the requirements of 
the Durham case. It must be concluded, therefore, thatj 
proper guideposts were erected for the jury, and that the] 
only question is whether the evidence could convince reason-| 
able jurors of the appellant’s criminal responsibility. | 
In the main, the Government’s case on the issue of in-j 
sanity rested on the expert testimony of two outstandinglyl 
qualified psychiatrists, Doctors Elmer Klein and Morrisj 
Kleinerman, and on the lay testimony of a friend of the] 
appellant named James Hamilton. Dr. Klein testified that] 
he examined Stewart on March 26,1953, which was just two! 
weeks after the crime (Tr. 299). During the examination! 
which lasted about one hour, Stewart responded to ques-i 
tions very clearly and his behavior was perfectly normal] 
(Tr. 300). Stewart described his education, military serv-j 
ice, employment, and what little he knew about his family] 
background (Tr. 301). The doctor concluded that Stewart] 
had a '‘dull normal intelligence” which technically would! 
place him in the "high grade moron level”. (Tr. 303-304).i 
Dr. Klein found a certain amount of intellectual retardation ] 
which he attributed in good part to Stewart’s lack of educa-j 
tion (Tr. 306). With particular reference to the Durham] 
standards. Dr. Klein testified that Stewart was not suffering | 
from a mental disease or defect (Tr. 306), and specifically,! 
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that there was no indication of any prior mental illness of 
a manic depressive nature. Dr. Klein also indicated that a 
properly trained psychiatrist could determine whether 
Stewart was a manic depressive after a one-hour examina¬ 
tion, and that there was no necessity to talk to any one 
other than Stewart to obtain a family history or background 
(R. 311). 

Dr. Blleinerman testified that he examined Stewart for 
two hours on the morning of March 25,1953, which also was 
within two weeks of the date of the crime (Tr. 321). Stew¬ 
art was totally cooperative and described his early child¬ 
hood and education and gave information about his parents 
and early environment as well as about his marriage and 
present environment (Tr. 322-324). Dr. Kleinerman, like 
Dr. K^ein, concluded that Stewart was a person of ‘‘dull 
normal intelligence’’ (Tr. 377). The Doctor indicated that 
his examination of Stewart had not revealed any symptoms 
of a manic depressive psychosis. He also stated that he 
thought that there would have been residual symptoms of 
manic depressive psychosis and that his examination would 
have revealed them if Stewart had been suffering from 
this condition on the date of the crime (Tr. 325-326). In 
Durham terms. Dr. Kleinerman stated that on the basis of 
his examination there was no indication that Stewart was 
suffering from a mental disease or defect (Tr. 325-326). 
Dr. EHeinerman repeated this conclusion on the basis also 
of a hypothetical question which assumed certain conduct at¬ 
tributed to Stewart by the defense witnesses (Tr. 331-335). 

James Hamilton, the Government’s lay witness, testified 
that he had known Stewart for approximately six years and 
that he was with Stewart on the day of the crime. He and 
Stewart were very good friends. He testified that except 
for an occasion in 1952 when Stewart was drunk, he had 
never seen him act peculiar or abnormal. The witness 
stated as his opinion that Stewart seemed “normal” when 
in his presence (Tr. 360,361). 

The testimony of Doctors Klein and Kleinerman and 
James Hamilton, if believed by the jury, certainly would 
establish that appellant’s crime was not “the product of 
mental disease or mental defect”. On the contrary their 
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testimony and that of the other witnesses at the trial shows 
that Stewart’s act was deliberate and calculated. His mur-1 
der of a defenseless old man was perpetrated for greed, as I 
a direct consequence of his callously plotted and coldly exe- j 
cuted plan for the robbery of Mr. Honikman’s grocery! 
store. On this record, the appellant appears as a menacing! 
criminal, without respect for the laws of society, and indif-1 
ferent even of a human life which for a moment stood in j 
the way of his robbery. The jury here could readily con- j 
elude that it had before it a murderer, and not a person ir-1 
responsible for his acts. The question of fact and of moral j 
responsibility, as this Court emphasized in the Durham \ 
case, was clearly for the jury, and on the present record | 
there simply is no basis for concluding that the jury did | 
not properly perform its duty. | 

Appellant’s arguments do not in any way undermine the ■ 
conclusions just stated. As already noted, Stewart’s com- j 
mission of the crime is not even disputed on this appeal. | 
The only point made with respect to the evidence is that [ 
the testimony of Doctors Klein and Kleinerman was based j 
on an examination of appellant made prior to the Court’s | 
Durham decision (Appellant’s Br. 15-21). But certainly | 
there is nothing either in the Durham decision or in this [ 
Court’s opinion in the first appeal in this case which re- i 
quired a reexamination of appellant. The* Durham de- ! 
cision involved the problem of proper instructions for the 
guidance of juries in considering the defense of insanity in 
criminal cases. It broadened the prior rules and provided 
a measure of flexibility in their application to particular j 
medical data. The decision neither enlarged nor restricted | 
the psychiatrist’s underlying examination. Its impact on | 
psychiatrists, if any, was to allow them to express their | 
conclusions in medical terms without all the restrictions j 
laid down by the M*Naghten and similar cases. The j 
psychiatrists principal court function continues to be ** ‘to I 
inform the jury of the character of [the accused’s] mental i 
disease [or defect].’ ” * The ultimate issue both before and j 

2 Durham v. United States, suT^ra, 94 U.S. App. D.C. at 242, j 
quoting from Holloway v. United States, 80 U.S. App. D.C. 3, 5, | 
148 Fid 665, 667 (D.C. Cir. 1945) (brackets in the original). | 
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since the Durham case is whether a defendant's mental con¬ 
dition at the time of the crime relieves him of responsibility 
for the crime. The Durham decision broadened the standards 
by which this issue is to be determined, bnt the critical 
period obviously is still the moment of the crime and not 
the time of the trial. From these principles it is clear that 
the fact that Doctors EHein and Kleinerman examined appel¬ 
lant soon after his crime strengthens rather than weakens 
their testimony and judgment. 

Completely without support in the record is appellant’s 
assertion that the testimony of Doctors Klein and Kleiner¬ 
man ‘ ‘ stemmed directly from mental examinations dedicated 
exclusively to establish appellant’s criminal culpability 
under a legal theory respecting soundness or unsoundness 
of mind entirely outmoded and declared void by this Court 
in July 1954 . . .” (Appellant’s Br. at 20). On the con¬ 
trary, the record shows that the examinations made by these 
doctors, and indeed the examination made by appellant’s 
expert, were for the purpose of obtaining sufficient informa¬ 
tion from the appellant to determine his mental condition. 
The doctors were asked to examine appellant because they 
were eminently qualified psychiatrists. There certainly is 
no reason to suppose that they assumed for themselves 
the task of fixing appellant’s legal responsibility as dis¬ 
tinguished from his medical state. Appellant’s argument 
may be appropriate in an appeal to a jury, but they seem 
completely irrelevant to the function of a reviewing court. 

Accordingly, it is submitted that on the record in this 
case, the jury could find beyond a reasonable doubt under 
the Durham tests that appellant was criminally responsible 
for the murder of Harry Honikman. 

n 

The Trial Judge’s Instructioiis to the Jury Were Proper 

With respect to the trial judge’s instructions to the jury 
appellant contends that: (1) the judge erred in failing to 
instruct the jury that non-expert testimony of appellant’s 
unsoundness of mind was not to be treated as inferior to 
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that of psychiatric experts, and (2) the judge erred in de¬ 
fining the scope of appellant’s plea of not guilty. Neithei* 
of these contentions has merit. j 

1. The trial judge in her charge to the jury pointed oujt 
that the jurors were not bound by the opinions or con]- 
clusions of experts. She specifically commented that “Iiji 
the final analysis, the issue of insanity which has been raised 
in this case, like that of all the other issues of fact, is td 
be determined by you, the jury.” (Tr. 441-442). She em¬ 
phasized that in this case, the Government had the burden of 
establishing beyond a reasonable doubt the sanity of th4 
defendant at the time of the acts in question (Tr. 449). Sh^ 
explained that the jury could consider the defendant’s con-| 
duct “in the light of all the facts and circumstances priori 
to, at the time of, and immediately after the event as shown! 
by the evidence, and also the opinions of any experts calledj 
to testify for the defense or for the Government” (Tr. 452 ).j 
Then she provided the jury with the guides required by the] 
Durham case for determining the defendant’s criminal re-j 
sponsibility. Most emphatically, and contrary to appel-j 
lant’s contentions, the trial judge did not dilate at length | 
upon the testimony of the psychiatrists at the trial. In fact, j 
the trial judge made no comment whatever on the substance j 
of the testimony of either the Government’s or the appel-1 
lant’s experts, confining herself throughout the charge to 1 
a statement of the law governing the case. [ 

Admittedly, the opinions of expert witnesses are “with-1 
out ex Cathedra effect in respect to the issue of sanity” (Ap- i 
pellant’s Br. at 25). But this is completely beside the point I 
since no such effect was attributed to the testimony of the ; 
experts. As a matter of fact almost all of the judge’s com- i 
ments with respect to their testimony seemed designed to ! 
dispel any impression the jury might have ordinarily had | 
that such testimony was of controlling significance. The I 
judge placed the whole matter in a proper frame of refer- j 
ence when she advised the jury that they were not bound j 
by the opinions of the experts, that they could consider all j 
of the defendant’s conduct in applying the Durham stand- | 
ards, and that in the final analysis, “the issue of insanity j 
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which has been raised in this case, like that of all the other 
issues of fact, is to be determined by you, the jury.” The 
instructions in this respect accurately and unmistakably 
reflect the teaching of the Durham case. 

It is signficant that no objections to the instructions were 
made at the trial. See Fed. R. Cbim. P. 30. This being a 
flrst degree murder case, we do not suggest that appellant’s 
failure to object precludes consideration of this argument 
on appeal. We do suggest, however, that trial counsel’s 
failure to object or request the specific instruction now in¬ 
sisted upon attests to the reasonableness and adequacy of 
the instructions which were given. What appellant really is 
contending is that the trial judge should have commented 
on the relative weight of the evidence presented. But there 
is no such legal requirement. United States v. Cohen, 145 
F. 2d 82, 92-93 (2d Cir. 1944), cert, demed, 323 U.S. 799 
(1945); Arwood v. United States, 134 F.2d 1007, 1011 (6th 
Cir. 1943), cert, denied, 319 U.S. 776 (1943). Moreover, 
it is not at all clear that such an instruction would have 
benefitted appellant. It must be recalled that the defense 
also presented expert testimony on the issue of insanity, and 
that the Government also presented lay testimony on the 
question. In many respects the lay testimony offered by 
the Government’s witness was stronger than that of the 
appellant’s witnesses, since the credibility of the Govern¬ 
ment’s witness, James Hamilton, was in no way impeached. 
In view of this situation, any undue emphasis by the trial 
judge on the weight of lay testimony might certainly have 
prejudiced more than it helped appellant. On the record 
here, it seems clear that the trial judge’s instructions with 
respect to the insanity testimony were fair and accurate and 
afford no basis for appellant’s unsupported assertions. 

2. Appellant’s contention that the judge erred in defining 
the scope of appellant’s plea of not guilty is equally base¬ 
less. This contention relates entirely to the judge’s instruc¬ 
tion that “the plea of not guilty embraces the contention 
that Willie Lee Stewart was not in Mr. Honikman’s store on 
the day of the killing and did not do the killing. ” Obviously 
this instruction was correct. First of all the not guilty plea. 
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■without more, put in issue every material allegation of fa0t 
contained in the indictment and required the Governmenjt 
to offer proof in support of those allegations. United Stated 
V. DeAngelo, 138 F.2d 466, 469 (3d Cir. 1943). For th^ 
trial judge to have implied that appellant admitted his crimp 
would have raised a far more serious issue than that no-y^ 
suggested by appellant. | 

Secondly, it is not accurate, as appellant contends, tha^t 
his “entire defense was based on the ground of insanity.f 
(Appellant’s Br. at 27). The testimony of Governmenjt 
■witnesses who had investigated the crime disclosed tbait 
Stewart had denied knowledge of the crime (Tr. 105). The 
Government’s fingerprint expert was cross-examined re¬ 
garding his identification on certain fingerprints as belong¬ 
ing to appellant (Tr. 131). Appellant’s trial counsel stated 
in his opening argument to the jury that “the defendant 
. . . has pled not guilty to this offense and denies having 
committed the offense” (Tr. 170); and he noted the fact ip 
his closing argument to the jury that the appellant had not 
at any time admitted guilt of the crime (Tr. 406). Th^ 
record, therefore, again refutes appellant’s contentions. 
The matter of appellant’s commission of the crime was ip 
issue at the trial, and his present -willingness to waive thife 
issue on appeal cannot change the fact. Major emphasife 
undeniably was given at the trial to appellant’s sanityj, 
perhaps because of the compelling nature of the Govern^ 
ment’s case in chief. But this hardly made improper th^ 
trial judge’s cautious reminder to the jury that appellant’$ 
commission of the crime was also to be decided by thenp 
The instruction was eminently proper, and appellant’s con^ 
tention is without merit. | 

m I 


Tlie Prosecntor’s Closiiig Argnment with Respect to Appel¬ 
lant’s Military Service Record Was Warranted by the Ev^'- 
dence and Was Not Prejudicial | 

Counsel in criminal cases are given “wide latitude” ii 
their closing arguments to the jury. Pritchett v. Unite^ 
States, 87 U.S. App. D.C. 374, 376,185 F.2d 438 (B.C. Cir| 
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1950), cert» dended, 341 U.S. 905 (1951). ■ Clontrol of their- 
arguments is largely within the discretion of the trial court 
and is subject to review on appeal only in cases of “mani¬ 
fest abuse in its exercise.*’ Funk v. United States, 16 App. 
D.C. 478, 497, 500 (D.C. Cir. 1900), cert, denied, 179 U.S. 
683 (1900). It is beyond dispute that “A prosecuting attor¬ 
ney may make any argument which is based on evidence or 
reasonable inferences deductible therefrom.’* Eastman v. 
United States, 153 F.2d 80, 85 (8th Cir. 1946), cert, denied, 
328 U.S. 852 (1946). 

In this case, the prosecuting attorney in the rebuttal por¬ 
tion of his closing argument to the jury stated that appel¬ 
lant “had a good military record.” Appellant contends 
that this remark was not supported by the record and con¬ 
stitutes reversible error. An examination of the record 
shows, however, that the remark was supported by evidence 
and that it could not be considered sufficiently prejudicial 
to warrant a reversal. 

The evidence in question was contained in the War 
Department summary of appellant’s military service which 
was read into evidence by appellant’s trial counsel This 
summary showed that Stewart was first drafted into the 
Army on January 13, 1943; that he served twenty months 
overseas, and that he received a Bronze Star Award. His 
ratings during this period were satisfactory and he reached 
the grade of Private First Class. He was then honorably 
discharged on November 13, 1945. This evidence certainly 
supported the prosecutor’s statements that appellant had a 
good military record. 

It is true that Stewart reenlisted in the Army and that 
during this second enlistment he became involved in a court 
martial proceeding. However; the War Department sum¬ 
mary indicates that although Stewart was foxmd guilty, he 
actually had acted in self-defense. This same summary, 
after pointing out that Stewart was mentally deficient, 
comments that **Because of his previous good service, be¬ 
cause of his mental deficiency and because of the fact that 
knife-fighting is not an antisocial act in his society complete 
remission of the sentence and blue discharge are recom- 
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mended. Restoration conid not be recommended in this casej 
becanse of mental deficiency and illiteracy” (emphasis! 
added). It is clear from this comment that the Army itself i< 
regarded Stewart’s previous service as‘‘good”. The fact! 
that it was determined not to restore him to service because j 
of his mental deficiency certainly does not require the con-j 
elusion that Stewart did not have a good service record.] 
On the evidence, it appears that the prosecutor’s remark j 
was warranted. I 

In any event, it would be extremely doubtful that a com -1 
ment of this nature could so prejudice the jury as to require j 
a new trial. Considered in proper context, it plainly was j 
a minor part of the case against appellant. The jury heard j 
the evidence for themselves. They were cautioned by the! 
judge as well as by the prosecutor that nothing either j 
counsel said could be considered as evidence and that their i 
own recollection of the facts was controlling. Recognizing | 
the latitude allowed counsel in their closing arguments, it is | 
evident that appellant’s contention is without merit. | 

CONCLUSION I 

For the foregoing reasons it is respectfully submitted ! 
that the judgment below should be affirmed. ! 

Leo a. Roveb, i 

United States Attorney, j 

Lewis CABsonL, 

Frederick G. Smithson, 

John D. Lane, 

Assistant United States Attorneys. \ 
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462 Filed in Open Conrt, April 13,1953. Harry M. Hnll, 

Clerk. 

The Grand Jury charges: 

On or about March 12,1953, within the District of Colum- | 
bia, Willie Lee Stewart did perpetrate a robbery by force 
and violence and against resistance, and by sudden and 
stealthy seizure and snatching and by putting in fear, and 
did steal, take and carry away, off the person and from the 
immediate actual possession of Harry Honikman, $416.07 j 
in money, the property of Henry Honikman; and while j 
perpetrating the robbery in the manner aforesaid, unlaw- | 
fully and feloniously did kill and murder the said Harry | 
Honikman by means of shooting him with a pistol, of which j 
shooting Harry Honikman, on March 12, 1953, did die. 

! Count Two | 

That on or about March 12, 1953, within the District of j 
Columbia, Willie Lee Stewart by force and violence and | 
against resistance and by sudden and stealthy seizure and j 
snatching and by putting in fear, did steal, take and carry i 
away, off the person and from the immediate and actual j 
possession of Harry Honikman, property of Harry Honik- I 
man of the value of $416.07 in money. ! 

1 

465 UNITED STATES DISTRICT COURT FOR THE j 
DISTRICT OF COLUMBIA | 

Filed January 13, 1955. Harry M. Hull, Clerk. 

United States 
vs. 

Willie Lee Stewabt, defendant 
Criminal No. 633-53 

Charge: First Degree Murder, 22 DCC 2401 
Robbery, 22 DCC 2901 

On this 13th day of January, 1955, came again the parties 
aforesaid, in manner as aforesaid, and the same jury as 
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aforesaid in this cause, the hearing of which was respited 
yesterday; whereupon the said jury, after hearing argu¬ 
ment of counsel and the instructions of the Court, alternate 
jurors Thelma S. Cooper and George H. Burke are dis¬ 
charged from further consideration in this case. The jury 
retires to consider their verdict at 2:40 P.M. 

The jury returns into Court at 5:20 P.M. an- upon their 
oath say that the defendant is guilty as indicted; where¬ 
upon each and every member of the jury is asked if that 
is his or her verdict and each and every member thereof 
say that the defendant is guilty as indicted. 

The case is referred to the Probation Officer of the Court. 
The defendant is remanded to the District of Columbia Jail. 

483 Filed October 7, 1955. Harry M. Hull, Clerk. 

JUDQjMENT AND COMMITMENT 

On this 7th day of October, 1955, came the attorney for 
the government and the defendant appeared in person and 
by counsel, John Alvin Croghan. 

It Is Adjudged That the defendant has been convicted 
upon his plea of not guilty and a verdict of guilty of the 
offense of 

Murder in the First Degree 
as charged in Count one; 

And the court having asked the defendant whether he 
had anything to say why judgment should not be pro¬ 
nounced, and no sufficient cause to the contrary being 
shown or appearing to the Court. 

It Is Adjudged That the defendant is guilty as charged 
and convicted. 

The sentence of the Court was as follows, and it is so 
adjudged: 

Willie Lee Stewart, you have been found guilty upon 
an indictment including the charge for the offense of 
Murder in the First Degree, and, upon the verdict of 

. guilty, you are hereby sentenced to the punishment of 
death by electrocution; and it is 
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Obdekbd That yon, Willie Lee Stewart, be forthwith | 
taken to the District of Colninbia jail, other- j 
484 wise known as the Washington Asylnm and Jail, i 
in the District of Oolnmbia, and there be kept in | 
close confinement; and that on the 6th day of January, | 
1956, yon be taken to the place prepared for your | 
execution in the District of Columbia Jail, and that I 
then and there you be electrocuted according to law; j 
and it is i 

Fubthee Oedbbed That a certified copy of this judg- I 
ment and commitment be transmitted by the Clerk of j 
the United States District Court for the District of j 
Columbia to the Superintendent of the aforesaid Dis- i 
trict of Columbia Jail not less than ten days prior to I 
the time fixed in this judgment of the Court for the I 
execution of the same. | 

I 

486 Filed October 14, 1955. Harry M. Hull, Clerk. j 

Notice op Appeal j 

Name and address of appellant: | 

Willie Lee Stewart, | 

District Jail. I 

Name and address of appellant’s attorney: 1 

John Alvin Croghan, Esq., i 

102 N. Washington Street, | 

Alexandria, Virginia. I 

Offense: 

Murder in first degree | 

] 

(District of Columbia Code, ! 

1951 Edition, Title 22, I 

Section 2401). | 

Concise statement of judgment or order, giving date, and i 
any sentence: I 

I 

Defendant adjudged guilty of murder in the first degree, j 
pursuant to the Jury’s verdict, and sentenced to death by | 





electrocution by the Court on Friday, October 7,1955. 
Name of institution where now confined: 

District Jail. 

I, the above-named appellant, hereby appeal to the United 
States Court of Appeals for the District of Columbia from 
the above-stated judgment. 


it g. t. goyiiHMar nuariM orrieti 
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STATEKEBT 07 QUESTIOBS PBESEBTED 

, In the opinion of the appellee the questions are: 

(1) Does the prosecutor’s characterizadcHi as perjurious of 
I the appellant’s wife’s statements require reversal in the absence 

of objection, in the presence of a charge properly restricting the 
; significance of argument> and in the context of further remarks 
of the prosecutor minimizing the effect of his own w(»xls? 

(2) Is the question of the retroactivity of the suggestion in 
the Taylor case (that the jury behold that a defendant found 

. not guilty by reason of insanity wiU be committed) reached on 
, a record nowhere suggesting such discretionary comment? 

(I) 
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Court of ^peals( I 

FOE THE DISTRICT OF COLUMBIA CIBCDIT j 

! 

No. 12,944 j 

Willie Lee Stewart, appellant ! 

I 

V. I 

I 

United States of America, appellee j 

- i 

I 

I 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 1 

I 

1 

I 

SUPPLEMENTAL BRIEF FOB APPELLEE I 


GOT7NTEBSTATEMENT OF THE CASE 

AppeUant was convicted of murdering a groceiyman in 
perpetration of armed robbery, appellant’s wife being also coji- 
victed as an accessory after the fact * from which she did not 
appeal. Appellant’s conviction was reversed. Stewcart y. 
United States,^ 94 U.S. App. D.C. 293, 214, F.2d 879 (D.(p. 
CSr. 1954). At the retrial a jury again found appellant guilt|y 
of murder in perpetration of robbery (count one) and robberly 
(count two, R. 462,483). 

At oral argument of the second appeal, Apail 20, 1956, tl^e 
Court inquired as to the bearing here of a statement from thje 
Taylor case ’ to the effect that a jury should be informed thajt 

* Transcript of Record, p. 700, Stewart v. United States, 04 U.S. App. D.(jj. 
29S, 214 F.2d 879 (D.C. Cir. 1954). I 

’This was for the reason that the trial Judge had invaded the provln<^ 
of the Jury in the course of sulmiitting the issue of appellant’s sanity undelr 
the then prevailing M’Haghten rules. Stewart v. United States, supra. ! 

•Taylor v. United States, 95 U.S. App. D.C. 373, 379, 222 F.2d 308 (D.q. 
Or. 1965). I 
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a defendant found not guilty by reason of insanity would be 
conunitted to Saint Elizabeths, direc^g the parties, at the re¬ 
quest of the appellee, to submit memoranda addressed to this 
point. 

Thereafter reargument m banc was directed, the order re¬ 
citing in part: 

Although the scope of argument on the rehearing will 
not be limited, counsel are requested to brief and to 
argue the propriety of remarks of the Assistant United 
States Attorney to the jury in which he used the term 
'^perjmy' (Tr. 401 and 404). 

Subsequent to this order counsel for appellant filed a brief 
maintaining that the remarks of the prosecutor in rebuttal 
argument, referred to above, required reversal. This point was 
also briefed by amici curiae who in addition urged reversal on 
the ground that the trial court should have instructed as to 
commitment to Saint Elizabeths even though retrial here was 
before rendition of the Taylor opinion. 

As the Court had occasion to say on the first appeal “There 
is not the slightest doubt from the evidence * * * that he 
committed the offense.” * The amid recognize that the same 
characterization is applicable to the evidence adduced at the 
second trial indicating that appellant slew Mr. Honikman. 
(Br. Am. Cur. 3). For a summary of the evidence on the 
second trial reference is made to appellee’s brief argued before 
the division which heard the second appeal. This evidence 
showed that at night, when the last customer had left a grocery 
where he was not known, appellant shot the proprietor, ig¬ 
norant through deafness of appellant’s command to turn over 
his money. Rifling the cash register, appellant left and was 
later identified by the proprietor’s daughter and circumstan¬ 
tially through fingerprints and possession of the fatal weapon. 

Reference is also made to the outline in the previous brief 
of appellant’s defense of insanity and the court’s charge to the 
juiy. 


*94 U.S. App. D.C. 293, 214 P.2d 879, 880, 881 (D.C. Clr. 1954). 
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STATUTE INVOLVED I 

31 Stat. 1321 (1901), as amended, 22 D.C. Code §2^01 
(1951): ! 

Whoever, being of sound memory and discretion, kpla 
another purposely, either of deliberate and premeditated 
murder or by means of poison, or in perpetrating or At¬ 
tempting to perpetrate any offense punishable by im¬ 
prisonment in the penitentiary, or without purpose! so 
to do kills another in perpetrating or in attempting! to 
perpetrate any arson, as defined in section 22-401 j or 
22-402 of this Code, rape, mayhem, robbery, or kid¬ 
napping, or in perpetrating or in attempting to pier- 
petrate any housebreaking while armed with or usin^ a 
dangerous weapon, is guilty of murder in the fi^t 
degree. 

SUMMARY OF ABOTTMENT | 


A prosecutor may make strong comment upon the credibility 
of defense witnesses. The use of extreme terms, such as “per¬ 
jury”, does not require reversal where not persistent and ijiot 
the subject of contemporaneous objection. Jn the instant 
case the prosecutor explicitly minimized, in addressing the ju^, 
the effect that should be given his summation and the co^rt 
properly cautioned the jury as to the relation of argumentj to 
the ascertainment of fact. | 

II I 


The statement in the Taylor case, that a jury should be told 
that a defendant would be committed to a mental hospital if 
found not guilty by reason of insanity, does not have retrospec¬ 
tive application. At most the opinion deals with what was 
before within the field of discretionary comment, and nothing 
in the present record suggests the need of exercising such dis¬ 
cretion. Therefore the rule eminently applies that failure |to 
object to an omission from a charge is fatal. I 


I 

! 

I 
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ASGT72CENT 

I 

Appellant’s substantial rights were not affected by prosecu¬ 
tor’s remarks in argument to which objection was not 
taken 

On behalf of the appellant the amid curiae say that error 
was committed in the prosecutor’s closing argument of the 
case to the jury and that it affected appellant’s substantial 
rights (Argument I, Br. Am. Cur. 15-20). The claim is based 
on an instance in the prosecutor’s argument, reflected in the 
Record at pages 401 and 404, as to the significance of which 
the Court requested argument on rehearing. 

It will be recalled from appellee’s previous brief on the 
merits, to which general reference is made, that lay witnesses 
who were relatives and friends gave opinion testimony and 
recounted biographical incidents as a basis for a h 3 rpothe 1 ical 
question to a defense psychiatrist. These incidents had to do, 
among other things, with various brutal acts of the appellant 
and other actions claimed to be unmotivated and un remem- 
bered. A lay witness for the Government, with ample oppor- 

and cross-examina- 
motivation, such as 
provocation, or indulgence in alcohol could be shown for some 
acts claimed to be irrational. 

The prosecutor, after summarizing testimony of appellant’s 
wife, Anna Lee Stewart, characterized it as ^'statements which 
I believe constitute perjury” (R. 401). This was in the course 
of unfavorable comment on the credibility not only of api)el- 
lant’s wife but also of her sister, Mrs. Betty Whorton ® (R. 401). 

'Precisely what the prosecutor did say at page 401 of the Record does 
not clearly ai^)ear from what the reporter was able to transcribe. This 
has led the amici to argue, incorrectly, that the prosecutor was expressing 
disbelief in the testimony of Mrs. Stewart on the ground that “Betty 
Whorton’s testimony was truthful** (Br. Am. Cur. 20). 

A literal reading, ];)erhaps not subject to correction due to the fact that 
lacunae are not infrequently encountered in transcription of rapid argument, 
is “I believe the store («<c) told by Betty Whorton** (R. 401). But internal 
evidence indicates that this was not actually said. This is illustrated by a 
similar error Just before where the dau^iter of the deceased was r^erred 
to as “a friend of the defendant** (R. 398). Elsewhere in argumoit the 


.^unity to observe, 
tion of other lay 


)uted th^^pmi^s 
mcucatenSa! 
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In making the comment complained of the prosecutor di^ew 
attention to a dispari^ between the testimony of appellaptis 
wife and her sister, Betty Whortbn (R. 401). The fom^er, 
asserting appellant had threatened to injure his infant ch^d, 
stated she recalled “only one time’' when this occurM 
(R. 195), whereas appellant’s sister-in-law, Whorton, wh<j)se 
testimony had been impeached by a felony conviction, testi^ed 
to two such threats, testifying to an entirely different incident 
on direct examioation (R. 210, .212). | 

As the amid curiae recognize (Br. 18), it is generally proi^ 
and was appropriate here for the prosecutor to commit upOn 
the credibility of the witnesses. It is further conceded tl^t 
“a line of authorities” uphold convictions where the term “per¬ 
jury,” or its equivalent, has been used.® Before this concession 
the point is made, however, that in instances such language has 
required reversal (Br. 16). Dividing the cases into those ^- 
firmed and those reversed is a classification of dubious valjie 
because it emerges from both groups that extreme comment, m 
a legitimate field of inquiry such as credibility, does not of itself 
require reversal in the absence of attendant circumstances nbt 
nearly provided by this record. | 

Important among such factors, as the cases cited for the 
appellant indicate, are whether improper comment was per¬ 
sistent,’ sometimes over repeated and unavailing objection ahd 
whether the prosecutor claimed ^)ecial cogency for his argji- 
ment by reason of his office.® The ultimate question is wheth^ 
the trial court, in the best position to observe any need to ex^- 
cise control, abused its discretion. Important to this consid¬ 
eration, although not al^lutely determinative, is wheth^ 

prosecutor commented unfavorably on Betty Whorton’s credibility wbi^i 
bad be«i impeadied by bim at the trial by eliciting an admission of a feloby 
conviction (R. 424). | 

•The amici cite (Br. 17, n. 5): People v. Bicks, 299 IlL 282, 132 NJB. 573 
(1921); People v. Johnson, 11 CaL App. 2d 22, .'52 P.2d 964 (1935); Gunnds 
V. State, 7 Okla. Crim. 98,122 Pac. 264 (1912); People v. FranJclin, 415 1^- 
514, 114 N.E.2d 661 (1953); State v. Woods, 346 Mo. 538, 142 S.W.2d ^ 
(IdiO). j 

* In the leading case, Berger v. United States, 295 U.S. 78 (1935), a grounld 
of decision was persistence of misconduct throughout the argument, inclu<^* 
ing repeated appeals to the prosecutor’s personal knowledge. 1 

•People V. Stafford, 108 Clal. App. 26, 290 Pac. 920 (1980), cited by tbie 
amici (Br. 16), is an example. | 
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there was objection and what, if anything was said by the court 
with respect to the relation of argument to the function of find> 
ing facts. 

The use of the language of which complaint is made was 
not persistent and explains the failure of appellant to make any 
contemporaneous objection. The prosecut<»r himself at the 
opening of his argument made it plain that he did not intend 
his summary to have any other significance than the evidence 
accorded to it. He phrased it: 

I want to impress upon you the fact that my recollec¬ 
tion, my statem^ts to you, are not evidentiary in the 
slightest degree and if I make any misstatement, please 
accept my humble apology. 

It is meant, and only meant, to be my statement. It 
is not governing on you. It has no effect on your de¬ 
liberations. You should disr^ard my recollection if by 
virtue of your recollection it be wrong (R. 388). 

At the close of all the argument, within a short time after 
the criticized remarks were made, the trial court cautioned the 
jury in detail as to the significance of argument, instructing 
them plainly that “what an attorney says is not evidence” 
(R. 437-A, 438). 

Strong comment on the credibility of Betty Whorton's tes¬ 
timony was appropriate as it had been formally impeached by 
a felony conviction. That his wife, the sister of Betty Whor- 
ton, had allowed her interest to color her narrative was manifest 
from her claim of appellant's absolute unaccountability, which 
was inconsistent with the testimony as a whole even taking 
into account areas of conflict. 

To reverse on the grounds complained of would give an effect 
to the prosecutor’s remarks explicitly disavowed by him and 
whose impropriety was not suggested to the trial court by the 
appellant. It would involve as a premise that the jury by 
reason of the remarks became deaf not only to the instructions 
of the court but to the argument of the prosecutor minimizing 
the effect of his own words. 

Therefore, assuming use of the term “perjury” was extreme, 
the authorities afford no justification in concluding prejudice 
resulted. Fed. R. Crim. P. 51,52 (b). 


I 


The Taylor instructioh is not retroactive 


_ I 

The second argument advanced by the amid (Br. 22) is tljiat 
the ^^trial court erred in failing to instruct the jury that! if 
Stewart were found not guilty by reason of insanity he wo^d 
be committed to an institution for the insane.” The authority 
cited for this proposition is the Taylor case where the Cohrt 
said: I 

The appellant says that the judge told the jury,jin 
effect, that if the appellant was acquitted he would ;go 
free. We think he did not convey that erroneous id^. 
But we think that when an accused person has pleaded 
insanity, counsel may and the court should inform tjhe 
jury that if he is acquitted by reason of insanity he vfill 
be presumed to be insane and may be confined in a 
‘liospital for the insane” as long as ‘‘the public safety 
and * ♦ * (his) welfare” require. Though this fact 
has no theoretical bearing on the jury’s verdict it m^y 
have a practical bearing. | 

Taylor v. United States, 95 U.S. App. D.C. 373, 379, 222 F.!^ 
398 (D.C. Cir. 1955). i 

The answer to this argument is that the jury herein were 
instructed before the Taylor opinion was handed down. This 
fact is noted but on appellant’s behalf it is argued that it should 
not be “determinative” (Br. Am. Cur. 23). It is plain that 
prior to the Taylor opinion such comment would have been 
purely discretionary. This is clear from the language of t^e 
Court that commitment to a mental hospital “has no theoret|i- 
cal bearing on the jury’s verdict * * Id, at 379. i 
There was nothing in appellant’s situation remotely affectii^g 
the “practicality” of a verdict resulting in appellant’s coih- 
mitment to a mental hospital. The physicians for both sidts 
were private practitioners, whereas in the Taylor case the psy¬ 
chiatrists were attached to Saint Elizabeths, whose superin¬ 
tendent had certified Taylor as restored to sanity. Furtheir, 
the claim had been made in Taylor that the “judge told the 
jury,' in effect, that if the appellant was acquitted he wou^d 
go free * * /d. at 379. What had been baselessly claimed 
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in Taylor was found by the CJourt actually to have occurred 
in the second Durham case, the rendition of an instruction 
di^araging the defense of insanity by informing the jury sp&- 
cifically that ^^if the authorities adhere to their last opinion 
on this point, he will be released very shortly.” Durham v. 
United States, D.C. Cir. No. 12810, March 29,1956. Reliance 
by appellant on this case (Br. Am. Cur. 22) is therefore mis¬ 
placed. From recognition of abuse of discretion it may not be 
validly concluded that the trial court’s power of comment must 
be exercised imder all conditions in the absence of special cir¬ 
cumstances evoking the use of discretion. 

The appellant relies on cases* involving jurisprudential 
problems, notably the application of stare decisis, which have 
no application here. In contrast to the cases cited by the ap¬ 
pellant there is here no question of the propriety of relating 
backwards in time a constitutional or statutory interpretation, 
but a claim that a mere guide to discretionary comment should 
be given rigid retroactive effect. 

The conclusion that Taylor is not retroactive is reinforced 
by the CJourt’s decision in the Durham case. Durham v. United 
States, 94 U.S. App. D.C. 228, 214 F.2d 862 (D.C. Cir. 1954). 
Not only was the mandatory nature of the new rules dealing 
with insanity made clear, but the Court expressly recognized 
the "principle of nonretroactivitjr”.” In view of the essential¬ 
ity of any substitute for the M*Naghten rules, the Court 

*Aiqpellai)t cites (Br. Am. Cur. 23): (1) Great yorthcm Ry. Co. v. 8wnr 
buret Oil d Refining Co., 287 U.S. 358 (1932) (a statute, by prior interpreta¬ 
tion, aUowed the excessiveness of pablished freight rates to be determined 
after collection, and recovery of the excess by the shipper; rejecting prior 
interpretation, the court stated that henceforth a shipper would have no 
right to sue but denied relief to the railway on the ground that its decision 
was prospective; this was held not an unlawful taking of property under 
the Fourteenth Amendment); (2) Fleming v. Fleming, 264 U.S. 29 (1924) 
(overruling of a prior construction of a statute governing state partner^p 
contracts was a Judicial impairment of contract not forbidden by the (Con¬ 
stitution) ; (3) Kuhn v. Fairmont Coal Co., 215 U.S. 349 (1910) (whether 
a federal court, in a diversity suit involving real property, was bound by a 
decision of a state court rendered after the federal court had obtained 
Jurisdiction); (4) Fameworth v. United States, 232 PCJd 59 (D.C. (Cir. 
(1956) (holding retroactive the decision in Johnson v. Zerht, 304 U.S. 458 
(1938), that denial of a constitutional right may destroy Jurisdiction to 
proceed to Judgment). * 

^Farnsworth v. United States, 232 F.2d 59, 63, 64 (D.C. Cir. 1956). 
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appropriately aoncninced prospectivity to forestall what othe][- 
wise might have been a serious question, even though proc^ 
dural innovations (hctated by changing drcumstances ai^ 
prospective in their operation. Where such a minor change ^ 
appellant claims to have been wrou^t in Taylor is concerned, 
dience of the Court as to prospectivity merely reflects thajt 
contrary claim is not reasonably to be anticipated. | 

The appellee adopts the argument made in its brief in th^ 
second Tatum case. Brief for Appellee, pp. 13-19, Tatum 
United States, D.C. Cir. No. 13354. It was there asserted, ik 
response to appellant’s arguments and in accordance with fh^ 
trial court’s ruling, that the statement in Taylor was not necesj- 
sary to the decision of the case. It was further maintained thajt 
the language of the Court was permissive, not mandatory, and 
was not intended, as the Court’s own canons indicate,'^ to rel- 
move discretion from the trial court. j 

It was further argued that the Taylor statement has no hisf 
tory. Never before was it suggested that such comment wai 
appropriate for a jury. The only reference in prior cases about 
commitments to hoi^itals for the insane was in recognition o^ 
the need of protecting the public attendant upon enlargement 
of the rules for determining insanity in Durham and broadenf 
ing the procedural right, in the first Tatum case,'* of a defendant 
to benefit from the issue of insanity without affirmatively raisi 
ing it. In these contexts the trial court was admonished tQ 
exercise its then discretionary power to order commitment upoi^ 
a verdict of not guilty by reason of insanity. | 

The Taylor instruction militates against the policy disap4 
proving the invitation of compromise verdicts by introducing 
considerations fcnreign to the affiimative duty of finding fact^ 
Lovely v. United States, 169 F.2d 386 (4th Cir. 1951). In 
case the Court cited Coward v. Commonwealth, IW Va. 639J 
178 SJS. 797 (1935), which noticed that the mere volunteering 
of such extraneous comment had a tendency to affect the 
diet by injecting the personal influence of the judge. Th^ 

"The Ck>urt does not remove discretion from trial courts in terms connotl 
ing fitness, proprietary and expediency. Kelly v. United States, 90 n.S.| 
App, D.C. 125,127,128,194, P.2d 150 (D.C. Cir. 1952). ! 

” Tatum V. United States, 88 U.S. App. D.C. 386, 190 PJ2d -612 (D.C. Clr.l 
1951). i 
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amid curiae would increase this propendty by adding to the 
Taylor instruction that a defendant ^^will not be released except 
wi^ the prior approval of the hoi^ital superintendent and 
upon order of the Court” (Br. 24). 

Appellant’s substantial rights are not involved for, as noted 
above, there was no untoward circumstance even remotdy 
suggesting discretionary comment on what would befall him if 
found not guilty because insane. Fed. R. Crim. P. 52 (b). 
Assuming for argument appellant would have been entitled to 
such an instruction before Taylor, the situation eminently calls 
for application of the rule that failure to object to an omisaon 
is fatal Fed. R. Crim. P. 30; VUlaroman v. United States, 87 
U.S. App. D.C. 240,184 F.2d 261 (D.C. Cir. 1950). 

CONCLUSION 

For the foregoing reasons it is respectfully submitted that the 
judgment below should be affirmed. 

Oliver Gasch, 

United States Attorney. 
Lewis Carroll, 

Frederick G. Smithson, 

John D. Lane, 

Assistant United States Attorneys. 
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lest ions Presented 


At oral argument, ^ril 20, 1956, the Courtj inquired as to 
the bearing here of the following statement in the Thylor case: 

•'The appellant says the judge told the! jury, in effect, 
that if the ^pe^ant was acquitted he viould go free. ■ ' ^ ’ 
Vfe think he did not convey that erroneous idea. But we 
think that Mien an’accused person has pleaded insanity^ 
counsel may and the’ judge should i^.orm thei jury that if 
he is acquitted by reason of insanity he will be presumed 
to be insane and may be confined in a ^hospital for the ' 
insane’ as long as ’the public safety and * (his) 
welfare’ require. Thou^ this fact has no l|;heoretical bearing 
on the jury’s verdict it may have a practic^’tearing.” 

1 

Taylor v. United States . 95 U.S. App. D.C. 373, 379,|222. F.2d 396 
(D.C. Cir. 1955)* The Court, at the request of the ^pellee, 
directed the parties to suteit supplemental meniortod^ addressed to 
this point. ! 


In addition the Court directed the appellee [to explain: 

I ' 

(1) the several months intervening between reversal ahd retrial 
(Sept. 8, 1954 to Jan. 10, 1955); (2) the over-all la^se of time 
from reversal to reargument (Sept. 8, 1954 to April 2b, 1956). 


ARGUMENT 

I 

The Taylor Rule Has No Bearii 


In the Taylor case the 


Court stated that ."when 


an accused 


person has pleaded insanity, counsel may and the judge shoxald inform 

I 

tjxe jury that if he is acquitted reason of insanitjjr he will be 
presumed to be insane and may be confined in a ’hospital for the ^ 

' / V ' 

insane.' as long as the public safety and * * (l^s) require”. 




D.C. 373 (D.C. Cir. 1955). 


The I principle has no bearing on any case tried, like the 

instant case, prior to the opinion in vdiich the rule was enunciated. 

In the leading case the Court was careful to indicate what error it 

- 2 / 

considered reversible. In the particular caicemed here the language 
of the Courtis direction and its context indicate that the Cotirt 
was exercising its power of superintaidence of the new trial, ^ich 
it had Boqjlicitly found necessary for other reasois. Therefor^ the 
Court intended the rule to apply to the new trial in the leading 
case, and to future trials, but not to trials concluded before the 
opinion was handed dovm. 

That the Taylor requirement is a new precedent is indicated 
hy the Court's language pointing out that the rule has "no theoretical 
bearing on the fury's veroict". Id. at 379. Further, in the area of 
proper guidance of juries in considering the defense of insanity the 
Taylor case occupies a relatively minor position con^jared to the 
leading case,. Dxnham v. United States . Yet the Durham case, (in vdiich 


1/ /^pellant was found guilty on January 13, 1955 (R* 465). The 
Taylor case was decided liarch 14, 1955. 

_2/ iv'otably this was Government testimony by a psychiatrist as to 

vhich the "court erred in requiring him to violate" the physician- 
patient privilege statute. W. at 376, 377. 

3/ In phrasing the instruction the Court cites habeas corpus cases, 
in \diich the Court, in aid of xoltimate rulings on legality of 
detention, commented on the status of defendants acqiiitted by 
reason of insanity. In these cases the Court was not dealing 
with instructions to jrories. Cf. Lisansky v. United States, 

31 F.2d 846, 852 (4th Cir. 19J^, cert , denied 279 U.S. 873 
(1929) (”. . .it must be cleqr that the language of a judicial 
opinion is not always, or indeed generally, approp«tet^for use 
in a charge.") 

Jfc/ 94 U.S. App. D.C. 228, 214 F.2d 862 (D.C. Cir. 1954). 



siibstantd.ve changes wexre foui^d necessary, in the lijtftt of reason and 
judicial .experience), was held to be prospective in Application. For 

■ I. ■. • 

a stronger , reason, r therefore, the rule in the Taylor j case should be 
so.applie4. | 

" I 

I 

•jThe reason the Tavlor rule did not evolve in District Court 

' - jrr —r ■■ ■ ‘ ■ 

i 

is that it:borders on the law disapproving the invitktiton of coopromise 
verdicts. For this further reason ..the judgment belolr should nott'bc 

I 

reversed because of a rule enunciated after ..the juiyj was instructed 
and which was not the sub.ject of a requested instruction hirlow. 

i 

The last aurgunent is not intended as a criliicisin of the rule 

I 

of the Tavlor case, but only to indicate that it lie^ in an area in 

' I 

•^lieh a trial court must proceed with caution. In siich sitxiations 

I 

the Court, and the Tavlor case is no exception, sets]up guides for 

I 

the future but does not overset vhat has gone before! 


5/ . The knowledge that a defendant found not guilty by reason of 

insanity "may be confined", the Court points out, "has no 
.theoretical bearing on the j\iry‘s verdict" but yraay have a 
practical bearing". Id. at 379- If it was proposed to set 
■general limits on’the-propriety of instructions] it could fairly 
be said the bounds would consist of propositions having a "theo¬ 
retical" and "practical bearing", both being required to be 
present. Propositions having only a "practical’!' bearing are 
usually to be sh\inned, because tending to promote compromise 
' verdicts of which the law disapproves. In Love^ v. United States 
. .it was held that the trial court erred, in its general charge, 

'. when it informed the jury, sua sponte . of appellant *s eligibility 
for parole, the Court finding this "to becloud t^he issue ... 
and open the way to a compromise verdict". 169 jF,2d 38S, 391 
(4th Cir, 1945). In view of the variation from jcase to case of 
the heinousness of the crimes charged and the available proof of 
their commission, it is not inconceivable that a particxilar 
defendant mi^t want no suggestion, augmented by the Court's 
influence, that a qualified verdict mi^t secure for him, 
besides indefinite incarceration, the status of jbeing presumed 
insane. This would be especially true vdiere insjanity was itself 
sutenitted without being formally offered as a defense. Tatxafa v. 
United States, 88 U.S, spp, D.C.. 356, 190 F,2d |612 (D.C. Cir. 

195iyi I 
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> 




H 



{a) 


■From Reversal to Retrial ^Sept^ 8, 1954 to 
Jan. 10, 1955) 

On Septesi^r 8, 1954 tho zaandate .reversing the Judgment of 

Jd 

conviction was f Hed in District Coiarb and ;the case was placed on 

the docket for retrial to commence Novenber 15, 1954. On the latter 

date a continuance was granted to December 8, 1954, .a special agent 

of the Federal Bureau' of Investigation, a Government witness, being 

out of town. On December 6, 1954, appellant*s comsel being then 

engaged in trial before another Judge of the District Court, the case 

- 2 / 

was again continued to January 10, 1955 at vdiich time it was tried. 


(b) 

From Reversal to Reargument (Sept- 8, 1954 to 
April 20, 19.5^) 

As indicated above, the time interval between September 8, 

» * 

***^5 it t 

^1954 (when the mandate of revejrsal was filed) and the date of‘ trial, 
•..January 10, 1955, was due to one caitinuance granted the Government 
. and- one to * the defense. 

,The period'between this date and October, of 1955 is marked 
•by.the termination of the second appeal in this Court (b;C; Cir; No. 
-12586)-and proceedings in the District Court incident to the directions 
■ ■ contained in this Court's order vacating the Judgaent of conviction 
- and remanding the case* The judgment of conviction was ordered vacated 
because of formal defects in the Judgment as written and tljp District 


'6/ Sttewart v. United States, 94 U.S. App; D.C. 293, 214‘£^.2d.879 
(D.C, Cir. 1954). 

JZ/ The chronology throughout is based on docket entries of this 
Court and the District Court. The sole exception is the data 
concerning the two retrial ccxitinuances, vdiich was derived from 
the records of the Assignment Commissioner of the District Court. 

On Feb. 11, 1955 the Judgment of caiviction was filed, appellant 
noting an appeal three days later. The record- on appeal was filed 
I'larch 22. On April 19 appellant moved to set aside the Judgment, 
and to remand the case to the District Court on the authority of 
Carter v. United States, D.Cl Cir. No. 12169, April 14,-1955. See 
note 9. 'infra . On May 18 was filed the Courtis mandate reflecting 
vacaticxi of the judgment and directing entry of a new Judgment in 
cdoformity with Fed. R. Crim. P* 32(b).- On Aug.’ 1, 1955^ -the 
District Court vacated the Jtadgment. Qa Oct* 7, 1955 a new Judgment 
of- congicticsi was filed. 
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Court was ordered to confora the new judgcoent to Pedejral Crizninal 
Rule 32(bf{ I 

Appellant filed his notice of aj^eal fraa tjne third judgment 
of conviction on October 14, 1955. The period from t^s date to 

I 

April 20, 1956 was consumed in perfecting the appeal ^D.C* Cir* 12944), 
filing of briefs and argument on claimed errors occtirlring in the 

i 

second trr^. On November 21, 1955 the record v.'as fijLed in this Court. 

! 

Appellant filed his brief December 15. Two extensionjs of time granted 

the Government covered the period January 9 to I'iarch 1956, the 

10 / j 

Government's brief being filed on the latter date. Djie to illness 
of appellant's counsel, argument was postponed from March 27, to 


April 20, 1956, viien the case was heard. 


-2/ A District of Columbia statute requires the filing of a 
written sentence in capital cases, a certified c<{>py of "which 
must be transmitted to the jailer a specified tii^ie before exe¬ 
cution. 43 Stat. 799 (1925), 23 D.C. Code i 703](1951). Since 
the adoption of the Federal Criminal Rules, the District Court, 
in accordance with Rule 32(b), has followed to the letter illus¬ 
trative Form 25 ("Judgment and Commitment") in ail but capital 
cases. On April 14, 1955 this Court in the Carter case (note 
8, supra ) ruled that the written "sentence" did ijiot conform to 
the rule and remanded for drafting and entry of ^ formally correct 
judgment. As noted above, five days later appellant herein moved 
for remand on the same ground. | 

i 

10/ In the interval between December and tlarch, 1^56 the assistant 
to whom this case is assigned was engaged in oth^r cases and 
proceedings in this Court, some of the latter of I which were unfor^ 
seen and protracted. At the time appellant's brief was received, 
counsel was prepv^ring a supplemental me;iiorand\im (on the power of 
one-man subcommittees of the Senate to rule on objections to the 
proauction of documents). The Court, subsequentjto argument, had 
sua sponte directed the parties such a memorandum by Dec. 17, 1956 
in Flaxer v. United otates . D.C. Cir, No. 12027. j In the Watkins 
case (D.C. Cir, No. 12797), heard by a division in December, the 
Court granted appellant's request to file a suppiemental memorandum 
and gave the Government an opportunity to reply (utilization of 
particiilar hearings in reports on specific legislation). These 
memoranda were filed by the Government on December 12 and December 2D 
1955, respectively. j 

Also briefs v;ere filed between Decenber and |March in the fol¬ 
lowing cases: Wong Gim Ying v. United States . D^C. Cir, No. 12893 
(criminal contempt involving grand jury; brief filed Jan. 20, 1956); 
Stewart v. United States. D.C. Cir. No. 12944 (first degree murder; 
brief filed March 9); Mallory v. United States . D.C. Cir. No. 12915 
(capital rape; brief filed Marxh 12). I 

During this period there were the following jarguments: Dec. 19, 
1955^ Fentress y. United States , D.C. Cir. No. l[2720 (false per- 
sonation): Feb. 6. 1956; Wong Gim Ying v. United [ States, supra ; 

March 6: Watkins v. United States, supra ; Flaxer v. United States . 
supra (rehearings in banc); March 26: Mallory vj United States. 
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CC»ICLUSION 


For the reasais above given., and aiio those advanced in. 

appellee»s brief, it is respectfully ^bmitt^ that the Judginent 

• ** •• * *• '** 


below should be affirmed. 


/s / OLIVER GASCH _ 

QlIVSR GASCH, • . 

United States Attorney. ^ . 

/s/ mns CARROLL _ 

lET,vis CARROLL, . • 

Assistant United States Attorney. 

/s/ FREDSRICK SMITHSON, . _ 

FRSDmCK SITHSON, 

Assist?»nt United States Attorney. 

■* # 1, 

/s/ JOHN D. LAICS _ 

JOHN_D. LANS, 

Assistant United States Attorney. 


Certificate of Service . . ‘..j •' ’ ^ 

I hereby certify that a copy of the attached Mei^randiM has 

• ... ^ 

* ■ • •» * , • 

been mailed to attorney for appellant, John Alvin Grogan, .Esq*, 102 

N. Wa^iington Street, Alexandria, Virginia, this 14th diay' of May, 1956. 

!• . /s/ JOHN D. LANS • ■ '• "• 

JOHN D. LANE, ' -- 

Assistant United States Attorney. 
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LLLiill’!.’ 






,«:n: 


(«) Zhie Oourt pocflcsies joriflOlotioD under 
fleotion 1291> Title 2^, United dtatee Oode» to review the 
^udsnent of the ti^iel court* 

(h) The United States Uietriet Oourt for the 
Uistzict of doXuahia had jurisdiction to try the sppellent 
(defendant below) under the proTisions of Section 2401, 
Title 22» of the Code of Laws of the Uistriot of Oolunbia* 

(o) ippellent (defendant below) was tried in 
the United States Uistriot Oourt for the Uistriot of 
OoluBbia pursuant to a orlninal indiotnent retuxned by a 
Uistriot of Oolunbia grand jury on ipril 23 , 1953 (Ut . 
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!• 7b« Jury •rrontouflj and Jjqprop^rly ama glTen 
tha iB^raaaloa that tfsoold dafandaat be found jiiot guilty by 

I 

reason of lnsaaity» be autoMatioally aould go Ifree. 


I 








Th* stat«itBt of tho oaae earllor presentod In 
^ppoUiAt^o MLof l8 b^OTOd to be generallj adequate. 

f 

SoeeTer, to it Aould be added the faot that the 
trial Judge* a eharge, idiieh dvelt at soae length on the 
iaaue of ineanitj (fr. Mtt9-US?), failed to inatmet 

the Jurf that if defendant vere acquitted bf reaaon of 
inaanlty, he nerertheleea eould be ooaaitted to the aaylua 
for the inaane. 


1 
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Ttm trial eaort oosnittad « fatal a^ror idien it 

failed to j^rfon the duty of infosaing the Jujry of the 

' 1 

eonaequenoea to defendant of a finding of not goilty by 

I 

reaaon of inaanity* 


I 
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AEaPKBHT 

. • • H * 

Ths trial Jtidga« in bar obarga to tba Jury, laid 
eoaaidarabla aphasia Tqpon tba dafanaa of iaaaaitj raiaad by 
tba aecaaad* 

Hbwarar; tbara aaa a failiira on tba part of tba 
court to inelada in ita inatruotion to tha Jury a atataaant 
to tba affaet tfaai if tha dafandant vara aoquittad by raaaoa 


of insanity* ha vould ba presusad to ba insane and nic^t be 
confined in a hospital for the insane. 


This court placed i>artioular eiqpbaaia v^on this 
requirenent in the case of Taylor ts. Pnited States . Vasbington 
Lav Reporter, roluae 84. page 73 . describing it in the fol- 


lovlng language: 


'^ttt in think that vben an accused person has 
pleaded insanity* counsel nay and the Judge 
sbotxld infoxv the Jury that if be is acquitted 
by reason of insanity be vill be presuned to 
be Insane and nay be confined in a 'boepital 
for the insane' as long as 'the public safety 
and. •• (his) velfare* require. , Tbou^ this 
fact has np theoretical bearing on the Jury’s 
Tsrdiot it nay have a practical bearing. * 


SiJv*-. 



Added to this prejudicial oni salon of the foregoing 
instruction from the court’s obarga to tba Jury vas the court’s 
unnaoassarily prolix and confusing discussion of the "not 
guilty" plea in general* particularly in Tiav of the cirouB* 
stance that insanity vas tha sole defense in this case and 
the only material issue of fact to ba decided by the Jury vas 
tha question of defendant’s sanity in the li^t of the Durham 
case. This charge* va sbkad.t* vas confusing to tha Jury and 
prejudicial to the dafandant. 

It is ooncadad that the foregoing objection vas not 
raiaad in the trial of tha ease balov. HovsTar* this eourt 
has taken the position that such objection is not indippansable 


• 8 — 


aa 






"Plain arrors or dofoots affecting aoiatantlaX 
rlfi^ta may ba notloed althoue^ they vara not 
broa^t to the attantlon of the oourti” Bula 
52 (b)« F* R* Crlm. P. Ya have repaaiadly 
Implied this rule to errors In admitting avl* 
danoe and Inatruotlng juries* It Is ^qpeolally 
appropriate idien the mental oon^etenoO of the 
aoeused Is in question* Bis oospetenea cannot 
be assumed and his rlc^ts disregarded I beoanea 
he has done the phyaloal aets ehargedi * 

Taylor vs* United States, supra, pp* 76 , 77* 


CQHOLUSIOll ! 

I 

I 

For the foregoing reasons It raopeotfijilly is sub¬ 
mitted that tb/b judgment below should be reversed* 
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STAZEMSHT OF Q0ES7I0H PBSSEH* 


1* Vere the reaarice of the Aeeletant nnljted States Attoney 
to the jnrj in idiloh he used the tezm "perjury^* or iaq^lied thA 

saae in other language» on pp* ^0*1, 40>-4 an^ ^30 of the Trahs* 

i 

orlpt of the trial, isproper or prejndioial to a degree that npuld 

i * 

call for reTereal of the jodgnentf 

! !' 

i 

I 

I 

I 

I 

I Note: I 


This second st^pleaental brief is addressed solely to the 
question stated abOTe, in response to the Court's flpeoifio request 

I V 

in its Order of S^tember 24, 1956. | 

*• •• I 

The other points of appeal are set forth jin the original 
brief for the i^ellant filed December 15, 1955# ^^od in the 

j 

' lemental Brief for the i^pellant, on ^leh the jCourt heard oral 

j > 

arguaent on April 20, 195^. Arguaent for the A^ellant on thej^ 
other points viU be based on said previous Briefs. 


I 

i 

I 

i 


1 


I 


I 


I 
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JQBZaDZOTZOUkL ilD TACmL fTATIliElf 

1 ’ - • 

i 

Tb« (tatrftX JarifldiotionaX and factual baokgzound of thia 

« 

eaae baa l)aa& fully stated in the Brief for the ippellaat Stevart 
filed Beoeaher 15» 1955* >nd in the SqipleBental Brief for the- 
i^ellant idiicb uae argued Before this Court on J^pril 20« 1956. 

’ fittffioe it to say that i^pellant vas ebarged vith oonaitting epld- 

\ 

blooded first degree murder of Harry Honiknan in the course of.a 
holdt;^ of Harry Honiknan'e grocery store at 723 X* Oipital Btrjiet, 
8*S«« on the ni^t of Xaroh 12» 1953* There mas no dispute as to 
the facts of the IciUing, and the only defense and the only isjpue 
in the ease eae that of the sanity of the ippellant at the tiaj^ ol 
the killing* A rerdiot of guilty in June 1953 vae rsTcrsed by' 
this Court on July 15* 195^* on the grounds of faulty instraet|.oni i 
by the Judge to the Jury as to the defense of insanity (8teiiar^_Y . 
•U*8* (195^)* 9^ B.O* 293, 2lA T 2nd 879)* On a second tx^al 
Stewart was again found guilty on January 13* 1955* ^d after an 

order wacating the Judgment for defects of foxn and remanding ^e 

■* 

case to the Trial Court to enter a new Judgment in conformity |fitl 

Buie 32 (b). Federal Buies of Criminal Procedure, the trial Court 

# 

on October 7* 1955* entered a new Judgment sentencing Stewart t;o 
death. Hie current appeal is from that Judgment, and this second 

4 

supplementary brief is concerned solely with the conduct of the 

*1 

Assistant United States Attorney in his final argument to the - 
Jury at . this second trial. 

% 

Specifically in question here is idiether the remarks of ^he 

I 

Assistant United States Attorney in hie final argument to the Jur;^ 
in idiioh.he used the tern "perjury,* or in^lied the same in other 
language (Transcript ^0-1, ^3-4, 430) were iig>roper andpreji|- 
dicial to a deg»e to call for rsTersal of the Judgment of 
October 7* 1955* 

The jrassages in question, all taken from tbs closing 
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argsmtnt of the Aeeistent United otatts Attorney to the Jur3r« are 
as follovBS I 

1* AXladlns to the ttneontradieted testpJMny of Anna Lee 

I 

Stewart, wife of the ippellant, idio had desorlbed a ntuiber of 

j 

Instanoes in idiibh Stewart had eidiihlted masked Tiolenoe of 
beharior, and to the onoontradieted testiiaony ^f Betty Vhorton, 

I 

sister-in-law of the ippellant, idio had descried siailar 

1 

Instanoes of Tiolent behavior on Stewart* s part. Transcript bOO-i: 

I 

*1fhy is she heret Let*B be bbaritable to Anna 
Lee Stewart* This nan, the defendant, is the father 
Of her children, her husband, whoa she i^arrled, I 
believe eight or ten years ago; and the^fore she is 

here to do whatever she can to assist hla. 

1 

I 

*lnd idiyt Because as I stated, he is the 
father of her children* 

I 

*Bat that doesn*t render any credence to her 
story* How can it. Ladies and Sentleaent All 




*1 believe the store (elo) told by jBetty 
Uhorton* Vhat does inna Lee Stewart sayt She only 
talked about one* Betty Vhorton says she was present 
on both* Vhat does that meant It means that they 




"There is a point of diq>arlty between their 
stories* It shows, I believe, the coaplbte fabri c 




consideration* 


hasls sxqRplled 

2* Alluding to testimony of Dr* Ernest ^* ViUlaas who had 

i 

examined i^ellant In June 1933» ^Ad idio had answered a h^pothetl- 

i 

cal question framed by Defense Counsel on the b^sls of uncontra* 

1 

dieted evidence given In Court by Anna Lee Stewart, Betty Vhorton, 

I 

and others as to numerous Instances of violent behavior on the 
part of the i^ellant. Transcript 403-4: 

I 

•I am not accusing the defense psychiatrist because 
he voluntarily came In for the defendant j and 
examined him, of any suspect activity on ibis part, 
that he would testify here falsely. 


I 

"I thinw he was mistaken* 1 wouldn^t assert 
he would testify falsely * I wouldn't mabe that 
accusation a^inst any witness unless I ^TU,d 
prove it." rSiiq>ba8i8 stqpplied) |. 













ri-iTy^ 


TTRT5WTrrpm 


3* Agnin allttdl^ (Trsacoript ky>) to Dr. YiUUuis* 

to tiie hjpotbotleal qaootion put to Mb by Dofonit Counoei: 

*1 say be vas basiaf bis answer^ aad 1 thinb 
be vaa really a1 iMlffH ** be was basing bis answer 


























1« The 0 tat«aeBt« of tho Aioittaiit Unitod Statos Attoxnoj 
Ijin his arguMnt to tho jury roferrlag to tho onoontrodiotod 

i; 

tostlaoBy of Aimo Loo Stooort as ^rjurj* (Troaoer^t 400*I) an4 

' • • « 

to tho tootiaoay «f Aima Xaoo itonart and Bo tty Hhortoa (froaooxli>t 

1 

^1) as a *oo^ploto fahrieatioii*; hio laoiauatloBo as to pooolhlo 

faloifieatiOB on tho part of Br« Xmoot ?• Villioas (Traaoerlpt ' 

» 

i and his ooaaont ob the imeoBtradletod tootlaony of Asaa ; 
Leo Btomrt, Botty Vhortoa and ICro* Bohort Loo OoIobob idiloh 
afforded tho basis for a hypothotioal qaestioB addrooood to Br. 
lYilXiaas (TroBseript A 30 ), wore vithoat warrant, grossly lii^ropor 

i 

land pro judicial, and eonstitato roTorsiblo error. 






It hat rtpeattdij btld in tetb oIt^ and erimlaal . 
oaM0 that argaaeats of ooimaol roforrlng to ]^orja27, oxceodls^ 

tho hOttBdt of ooansel'o ammutry or oplalon ofjtho roliablXitsr or 

I 

▼alao of partioolar tootlaoiiy, oopooially arg^umto oontalniai^ ^ 

I • ' ‘ 

unfoimdod aooasationo, alootateaeiiti of OTidoijioo, otatoaonto Xn 

' ! 

tho aatttrt of pooitlTO toatlaony, disparaging I a vitxisss' tastl- 

I 

aony, and thraatonlng or Inflaaaatory inslBttations ansapported. by 

I ■ 

the erldenoe^ or other i^peale to prejudice hj refexenoe to per¬ 
jury» ooastltute reverslhle error (See Yarrenle exeellent Annota* 
tlon and ooUeotlon of oases In 127 ALR (19^) 1^21 eoo * 
Clnelimati. H.O. * P.t.B. Ool. t. Troxll (I9il) l‘^3 K]r 765. 137 

I 

BH Sky, auiott T> state (1931) 117 Tax Orla kap 180, 36 SW 2nd 
513; State T. Bernstein (1921) 1^ Minn 301, ^Sl IV 9^; £isb3£ 

T. Stafford (1930) 106 Oal ipp 26, 290 P 920. | See also P_eopld_T . 

I > 

Hoffn (1948) 399 XU 57. 77 » 2 b 4 195. 1991 temer t. Bt«t« 

; C 

(1951) Okla Orla App 371, 238 F 2 b& 272. 275: j Pntcdiatt t. 0.8 ., 

1 

185 F 2bS ksa, 4^ (D«C. Glr 1950). 

! s 

Thsre are also a nuaber of oases, contra , in idiioh such: 

I 

stateaents, uhlle regarded 'as l^>roper, ha^e ^een held not to eon 

etltute rererslble error; but in suoh oases tie Oourts hare been 

i 

Influenced by suoh distinguishing factors as failure of defense 

I » 

to object, ipproprlate adaonltlons or Instrue^ons by the Court 

1 

offsetting suoh prejudicial reaarks, or aotuaj. support In the 

j 

OTldenoe for suoh reaarhs. (X.g. People Johnson (1935) U 
Oal Mpp 2nd 22, 52 P 2nd 6k; People_T.. Sleks |l921) 299 lU 282, 
132 IS 573; Pa Hontr t. State (1939) Ind, 19|SX 2nd 94^5; BlaOh- 
veil T. State (1931) 1^ Use 4872 So 192, l6i Kiss 503; 

V. sveaitiin (1953) 4l5 Ill 5l4, 114 IS 2nd 661, 665. See also 











r<i. ■_...'•••« . ■^■-~. ,'■ ■ , ’•‘••V' ■■' ‘■■‘^-■■■' ' • r ■'■•‘•'vv "’••,■'>;■■. :•• 

- ■-_? ’ '*'*■'.■■■■?. '. ■•••' t. ■V. 'i''' •' . V •' , . • 

v‘‘ . .' V ;• .*>, " • 


■ ■ ■ .'■ •■ : • >■'*■- 


Attorney* • €lMMot«rlsation of Abm Iito Btovart*« vneoatrodietoA 

• . V 

teotlsoBj, Msi&t *p6rj«i^«". «ad bio lator Mfortaeo to tbo f 

\ ■ 

4 

oBoontrodietod tootlaonj of Anna X«ee Stovart and Bo tty Vhorten #• 

« 

^ 

*a ooapleto faiinoatloB,* oloarly gp far beyond the eeopo of latl- 


tado pozsittod to oottBool, and aaoant to a nofation of their 


teetlaony on anei^perted end anevom aoeueatiene on the pa^ of ;, 
the proeeoutor* Ae eueh it eoald be improper and prejudieial 
froa any point of riew^ end the aore ae in lii^t of the fact th^t 
the teetiaony of Anna Lee Steaart and Betty Vhorten dealt direotly 

4f, 


vith the frequent Tiolent beharior of Bteeart* ae eridenoe beai^ni 
directly on the hey ieaue in thie oaee» naaely« the qaeation of: 
Btevart'e aanity at the tiae of the IciUlag. 

It ia aabaitted that the Aaaiatent United Btatea Attorney^ e 


r«iarha on thia point vere not only groaaly iiproper and ahoald 
haTo been rebakad by the Ooart* bat were aleo grawely prejadieial 


to Stewart» and oonatitate reweraible error. 


2* Biailarly» the Aeaiatant United States Attorney* a eea* 
Beat on the teetiaony of Dr* Smeat T. ViUiaas (Tranaeript ^3* 
4) was an entirely anjaatified insinaation of posaible falaifiea* 
tion OB Br. ViUiaas* part. It is true that Br. ViUiaas* pro-^ 


feasional opinion differed f;oa that of the proaeeation everts* 
Bra. Alain and ALeineraan, but that should not oeeasion aazprise 
in Tiaw of the very brief easaination giren to Stewart by aU 


three dootora 


Br. Uelnezaan saw hia for two hears on Xaroh 


25^ 1953; Ur. GLein saw hia for one hour on Xaroh Z6, 1953; Ur. 
ViUiaas saw Ua for two hours on Jane 21» 1953* HowoTerf a dif- 


ferenoe of professional opinion without other warrant should net 


be Bade the oooasion of ienuendo or insinuations of falsifiea- 


tions* STon throat the tawdry rhetorical derioe saployed by tbe 
AssiataBt United States Attorney (Transeript bo4) in his esten-* 


tatious danial of any intent of charging Br. ViUiaas with falsi- 
fieation. Br. ViUiaas* testiaony went to the erueial issue of 




as 















in. fpfle and ral«tlTe« on the atand m sipart of • hypo-; 

thotleal quoatlea.* (&q>)Hioi8 •t^pUod) Thloj fairly eoaOMna' 

I 

th« pxoflcemter oat of hlo ovn aoath, for tho arterial roforred 

I 

to eonolotod of onoontradlotod tootlaonj by Ania Lea fltaaartp 

Betty WaorXon, and Mre* Bobert Lee Oolenan ae io Stevart'e fre^ 

[ 

quent riolent behaTlor* If dlreet and aaoontztUU.oted teetlaony 
can be OTerthroon by a proeeoator'e mere aeeer^lon that It Is 

I 

■fallaoioaa,* and if a reputable peyohiatrlet* ^ opinion in reply 

I 

to a bypotbetieal question based on such uneoniradieted teetlaony 

can be disposed of an "aistaken*" it is diffieblt to pereeire 

i 

that there are any linits to lioense on the pa^t of a proseeutpr. 

i 

It is subnitted that the prosecutor's renarhs 6n the points were 
unuarrantedp highly prejudicial, and rsTersibl^ error. 

I 

4. A final consideration. This vas a cimital ease in 

I i 

I 

idU.ch the defendant was an indigent and ignorant Begro, of border 

! 

line intelligence scarcely abore the lerel of ^eeble-aindedness 


or aental deficiency, idio had aanifested Tiolehee of beharior on 

I • S' 

flMny occasions prior to the killing of Bonlknan. He was rspre* 

I 

sented at the trial by assigned and ux^id oouhsel, who carried 

I 

a heary burden due to laOk of financial means to conduct a oomr 
prehensiTC defense. In such circunstancee, bo^h prosecutor and 
Oourt uould sgppear under a special duty of arolding any vord or 
act idiieh nig^t unfairly prejudice the Defendant Bteuart. Zet 

I 

the Assistant United States Attorney in his ar^uaent to the Jury 
indulged in the unvarranted and grossly iaprop^r and prejudicial 
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Sts«art* s sanity at the tine of the killing, ax|d.to pexait the 

proMomtor to iMgatiTO it by uaiiarraated insinuations of possi^e 
' ' I ^ 

falsification on Br. Williams' part, urns uavarroated, highly . 

prejudicial, and rerersible error. 

3. Again, the Assistiuit United States Attorney at p* 43p 

refers to Dr. Williams' ansYsr to a hypothetieil question by : 















rouLxits notsd ^ |uiA W did io vnr^Medd bj th# Ooort imd 

vltbout «&7 eoQ&tvrralXiBg instraetion bj tbs Oonrt to tbs Jvrj 
to Offset tbs prsiodioisl oon&et of 13ie proeeoator. Tbs rtaatke 
tbsBselTes out tbs ground out from unOsr psrtinsBt sad unooatrs- 
dieted tsstlaony as to tbs saaltj of tbs Oefsadsat, sad «sm thus 
nors tbaa "slightly prejudicial," altheueh srsa a slight degree 
of prejudice could be sufficieat to eoastitute rerersible error 
(see ¥atbine ▼> U^S ,. PC App_, 23^ ¥ 2nd 42, 48). 

A bi^ duty rests i]pon the Uaited States Attorney in ell 
eases, and "idtlls he nay strllce hard blocs, be is not at liberty 
to stribe foul ones" ( Berger t. P.S . (1935) 295 W 78 , 88; 
Ylereek v. U.8 . (1943) 318 US 23^). It Is respectfully suboit':... 
that in the instant oaee the Asoietant United States Attorney h&s 
fallen short of this high but indispensable standard. 



- 11 - 




‘ ^ -T?* 




1 . 


























IN THE 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


BRIEF OF THE AMICI CURIAE 


No. 12,944 



WILLIE LEE STEWART, Appellant 

V. 

UNITED STATES OF AMERICA, Appellee 


Appeal from the United States District Court 
for the District of Columbia 


Of Counsel: 

Arnold, Fortas & Porter 
1229 - 19th Street, N.W 
Washington 6, D.C. 

November 26 , 1956 


William L. McGovern 
Abe Krash 

1229 - 19th Street, N.W 
Wa^ington 6, D.C. 

Amici Curiae 
By Designation of Court 


imm 


Page 


Jurisdictional statement. I***! 


Introductory Statement 


Statement of the Case •••••«••! •••5 

. i 

A* The Offense .. !••• 5 

i 

B* i^pellant*s Background ••••!•• 6 

i 

C* Appellant's Mental Condition *1 • • ^ 

(i) The Lay Testimony I * & 

(ii) The Expert Testimony •! • • 9 


D* The Insanity Instruction 


Statutes Involved 


Statement of Points and Summary of 
Argument.. 


Argument 

i 

I* The Prosecutii^ Attorney's ! 
Characterization of Certain | 
Testimony as "Perjury” Was j 
Improper and Prejudicial •••!•• 15 

(i) Impropriety of the Statement. 16 

(ii) Prejudice to This Appellar^t • 19 

I 

II. The Trial Court Erred in Failing to 
Instruct the Jury that Appellaht 
Would Be Committed to a Mental ! 
Hospital If He V/ere Found Not j 
Guilty by Reason of Insanity • • 22 

i 

Conclusion .. L. 24 


TABLE OF AUTHORITIES 


Cases: 


Berger v. United States, 295 U.S. 7S (1935) 
Cincinnati, N.O. & T.P. Ry. Co. v. Troxell^ 
143 Ky. 765, 137 S.W. 543 (1911) . . . .j 
DiCarlo v. United States, 6 F. 2d 364 (2d j 

Cir. 1925).. 

Douglas V. United States, No. 12,795> Slip j 

Opinion, p. 10.. 

Durham v. United States, 214 F. 2d S62 (D.C 

Cir. 1954).^ 

Durham v. United States, _F. 2d_ (D 

Cir 1956).TT . . . T7“. Ji 

Farnsworth v. United States, 232 F. 2d 59 ' 

(D.C. Cir. 1956).i 

Fleming v. Fleming, 264 U.S. 29 (1924) • • I 


22-24 



















Cases (continued) 

Page 

Great Northern Ry. Co* v* Sunburst Oil & 

Refining Co., 287 U.S. 35^ (1932). 23 

Gunnels v* State, 7 Okla. Crim. Rep. 98, 

122 P. 264 (1912).. 17 

Harper v. State, 94 Okla. Crim. App. 371, 

236 P. 2d 272 (1951). 16 

Kxihn V. Faimont Coal Co., 215 U.S. 349 (1910) 23 

Morrison y. Smith, 138 S.W. 2d 280, 

(Tex. Civ. App. 1940). 16 

People V. Franklin, 415 HI. 514> 114 N.£. 

2d 661 (1953). 17 

People V. Hofftaan, 399 Ill. 57# 77 N.E. 

2d 195 (1948).16 

People V. Johnson, 11 Cal. App. (2d) 22, 

52 P. 2d 964 (1935). 17 

People V. Sicks, 299 Ill. 282, 132 N.E. 

573 (1921). 17 

Pritchett V. United States, 87 App. D.C.374. 

185 F. 2d 438 (D.C. Cir. 1950).l6,20-a 

Robertson v. United States, 84 App. D. C. I85, 

171 F. 2d 345 (1948). 21 

Snipes v. United States, 23O F. 2d I65 

(6th Cir. 1956).18 

State V. Bomstein, 148 Minn. 301, 181 N.W. 

947 (1921).16 

State V. Gulbrandsen, 238 i-Iinn. 508, 57 N.W. 

2d 419 (1953). 21 

State V. Woods, 346 Mb. 538, 142 S.V/. 2d 87, 

90 (1940). 17 

Stewart v. United States, 94 App. D.C. 293, 

214 F. 2d 879 (1954). 1, 4 

Taliaferro v. United States, 47 F. 2d 699 

(9th Cir. 1931). 18 

Tatum V. United States, 88 App. D.C. 386, 

190 F. 2d 612 (1951). 21 

Taylor v. United States, 95 App. D. C. 373, 

222 F. 2d 398, 404 (1955). 22 

Turner v. United States, 35 F. 2d 25 (8th 

Cir. 1929). 18 

United States v. Neff, 212 F. 2d 297 Od 

Cir. 1954) . . . . !.: . . . 21 

Viereck v. United States, 318 U.S. 236 (1943) 17 

Watkins v. United States, 234 F. 2d 42 (D.C. 

Cir. 1956)..; . . 3, 22 

Statutes 

!CT7 Code 22 §2401 (1951). .14 

D.C. Cede Supp. IV 24 §301 (1955). 24 

N.Y. Crim. Code §308 ,,,,,,,,,,,, 26 

Miscellaneous 

I27 1385 17 

50 A.L.R. 2d 766 17 

3 Am. Jiar. App. & Error §1073 16 

''' 7 

uzijLuSQ Swd.w6Sf f •2cl 079 ••••#•• 7 

Biggs, The Guilty Mind . 25 

Canons of Professional Ethics No. 15 ... 17 

Encyclopedia of Criminology (Branham and 

Kutash ed«, 1949). 10 

The New York Times, Oct. 6, 1956, p.l,col. 1 26 
6 Wigmore on Evidence §1806 (3rd edol940) • 16 
































IN THE I 

UNITED STATES COURT OP APPEALS 
FOR THE DISTRICT OP COLUMBIA CIRCUIt 


No* 12,9U 


WILLIE LEE STEWART, Appellant 


UNITED STATES OF AMERICA, Appellee 


Appeal from the United States District Court 
for the District of Columbia ! 


BRIEF OF THE AMICI CURIAE 


Jurisdictional Statement 

' 

Appellant, Willie Lee Stewart, was cnnyicted of 

i 

I 

murder in the first degree and sentenced to ^eath* This 

j 

case is here on appeal for the third time* A two-count 

1 

indictment was returned against Appellant on|April 13, 
1953, charging murder in perpetrating a robbery, and 

j 

robbery (Appellee Br. 25)* On June 26, 19531 a jxiry found 
Stewart guilty of murder, and he was sentenced to death 
(Schweinhaut, J*)* The judgment was reversecjl by this 

I 

Court on July 15, 1954 on the grounds that the trial 

I 

judge had improperly charged the jury concerning the de- 

j 

fense of insanity (Stewart v* United States. 94 App* D*C* 
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293, 214 F«2d 879 (1954)• Stewart was retried, and on 
January 13, 1955 he was again found guilty on both counts 
by a Jury (Matthews, J») (R. 460). Sentence of death was 
in5>osed on February 11, 1955 (R. 478) • On May 18, 1955» 
this Court entered an order vacating the Judgment because 
of defects In Its form and remanded the case tc the District 
Court with Instructions to enter a new Judgment In con¬ 
formity with Rule 32(b), Fed. R. Crlm. P. (R. 480), Stewart 
V. United States - No. 12,586. The District Court vacated 
the Judgment on August 1, 1955 (R« 482), and on October 7, 

1955, a new Judgment was entered sentencing Stewart to 
death (R. 483)* This appeal is from that Judgment. The 
Court heard oral argument on April 20, 1956. On September 24, 

1956, an order was entered setting the case for reargument 
before the Court en banc, and the undersigned were designated 
Amici Curiae and requested to file a brief. 

Introductory Statement 

The order setting this case for rehearing requested 
counsel to brief "the propriety of remarks by the Assistant 
United States Attorney to the Jury in which he used the 
term ‘perjury*". Because of the gravity of the offense and 
the sentence, and in light of the in^ozrbance attached to 
the matter by the Court in setting the case for reargument 
en banc, the amici have reviewed the entire record. We have 
concluded that the Appellant was not accorded a fair trial 
and that the Judgment should be reversed. 
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The amici believe that the prosecuting attorney 
overstepped permissible bounds in characterizing testi* 

I 

mony as "perjury" in his closing argument th the jury* 

The defense belowles insanity at tho.tine qf commission 
of the crime* In support of this claim» testimony was 

I 

presented by relatives and acquaintances <^f Appellant, 

i 

including his wife» Anna Lee Stewart, and b^ a psychiatrist* 
The conclusion of the psychiatrist that Appellant was 

I 

suffering from a mental disease at the time I of the crime 

was predicated, iq part, upon the testimony|of Appellant's 

! 

wife* It was this testimony which the prosecuting attorney 

I 

characterized as "perjury", although there ifjas no contra- 

I 

i 

diotory evidence in the record* The Governijient in this 

case, therefore, improperly stigmatized a witness whose 

1 

testimony was the core of the dtf ense* We recognize that 

i 

1 

there was ample testimony from which the jui^y could conclude 

i 

that Stewart committed the act, and that th^ prosecution 

j 

presented adequate evidence to show that Apjjellant was 

I 

mentally competent* But this is a capital cjase, and we do not 
think it can be said with certainty and confidence that the 

I 

jury was not Influenced or swayed by the disparaging comments 
of the prosecuting attorney* As this Court jstated only 

I 

recently in Watkins v* United States , 234 F.|2d 42, 4S (D*C* 

i 

Cir* 1956), "It is in^KJSsible to tell what >^eight the jury 

I 

gave to [an inadmissible confession]* ♦ ♦ It is not 

I 

for us to say he was only slightly prejudice^* It is eno\:igh 

i 

that he could have been prejudiced*" I 

i 

1 

I 

I 

i 


1 

I 
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We believe that this record presents another question 
involving jxidiclal administration of the insanity defense: 
Should the trial court have instructed the Jiiry that if 
defendant were foxmd not guilty on grounds cf insanity, he 
would be committed to an institution for the insane until 
such time as he was deemed by the authorities to be neither 
a threat to the community nor to himself? 

Cotinsel for Appellant appointed by this Court raised 
different and additional issues in the brief submitted on 
behalf of Appellant* Those questions are also before the 
Court, though we have not addressed ourselves to them in 
this brief. A further issue was raised on the first sppeal 
of this case. The amicus designated by this Court, Abram 
Chayes, Esquire, urged in a learned brief that this Court 
establish a rule providing in substance that if a Defendant's 
"memory and discretion" are deficient to such an extent that 
his capacity to regulate his conduct in accord with social 
norms has been substantially diminished, though he is not 
insane so as to be wholly exempt from punishment, the crime 
may be reduced from murder in the first degree to a lesser 
offense. The Court reserved judgment on this recommendation 
pending experience with the then newly adopted Durham rule, 
Stewart v. United States . 214 F*2d at SS3;. Because the 
relevant considerations were canvassed comprehensively by 
Mr* Chayes, we have not discussed the merits of this pro- 


“oaed reform* thoufrh the issue 


before the Court* 


♦Te 






II 


Statement of the Case 


A* The Offense 

I 

On the night of March 12, 1953# shortly after 9 P*M., 

1 

a man entered a small neighborhood grocery store at 723 

i 

£• Capitol Street, S*E» The store was owneji and operated 
by Harry Honikman, 65 years of age (R. 17, ajl). There was 

I 

one customer in the store who left as the mat entered (R* 

I 

19-20) • Mr. Ho n ikman, his wife, and his dau^ter were the 

i 

only other persons in the store. The man purchased a bottle 

j 

of orange soda pop which he drank while standing in the 

I 

store (R. 22). He bought and ate a bag of potato chips 

j 

(R. 24) • He then asked for a second bottle of soda pop 

(R. 27)* Mr. Honikman asked him to take the I bottle with 

i 

him as he was planning to close the store (R# 2S). The 

I 

man paid for the bottle of soda, took it from Mr. Honikman, 

I 

and turned as if to leave the store ( Ibid ). |He took a few 

i 

steps toward the door and then turned around^ facing the 
Honlkmans with a gun in his hand. "OK, this |is it**, he 
said (R. 30). The daughter and the mother s(|reamed, urging 
Mr. Honikman to give him the money (R* 32). |Mr. Honikman, 

I 

who was totally deaf in one ear, hesitated for a moment and 
asked, "Do you want the money?" (Ibid ). The |man fired the 

I 

i 

gun; the bullet pierced Mr. Honikman*s heart jand he fell 

I 

backward to the floor (R. 32). The man askecj Mrs. Honikman 
to open the cash register. She refused, sayljng, "You have 
killed my husband, open it yourself" (R. 33) *1 The man 

j 

opened the register, took $416.00, dropped so^ cash on the 
floor, and walked out of the store, closing t^e door behind 

I 

him (R. 33-34). In all, the man was in the s^re about 
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tinenty minutes* At 10:09 P*M*, Mr* Honlkman was pronounced 
dead (R. 55). 

There was ample evidence from which the Jury co\ild 
conclude that the man who fired the gun was Willie Lee 
Stewart* Mrs* Honlkman and her daughter identified Stewart 
at a police lineup two days after the offense (R* 40), and 
the daughter identified him again at the trial* The finger¬ 
prints on the bottle of soda and the potato chip bag were 
identified as Stewart*s (R* 119, 12S, 133)* A gun was traced 
to Stewart; ballistics tests showed that the btillet which 
killed Mr* Honlkman had been fired from this weapon (R* 144- 
145, 150)* There was additional circumstantial evidence 
that Stewart committed the act* 

The defense was insanity at the time pf the crime* 

The questions of law which arose in connection with this 
defense can be meaningfully appraised only in light of 
Stewart’s personal history and psychiatric record as it 
was presented to the trial court* 

B* Appellant’s Background 

Willie Lee Stewart was 33 years old at the time of 
the second trial* He is a Negro* He was bom and raised 
in South Carolina (R* 324) • He remembers nothing of his 
father who died or deserted his mother when he was an infant 
(R* 301)• His mother was killed in an automobile accident 
when he was a child, and he was reared by his grandmothers 
( Ibid) * 

He attended school intermittently when the weather 


and seasonal work would allow until he was about ten years 
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] 

of age (R* 300-301}• He apparently did not progress beyond 
the fourth grade (R* 322), and he can neither read nor 
virlte (R« 301), although he can make simple jarithmetical 
computations (R« 322)* The record contains ho Information 

1/ I 

concerning his adolescence* In January, 3 j 943, he was 
drafted Into the Army (R* 230) • He served (Overseas tvfenty 

months with the Air Raid Engineers as a truc^ driver but 

! 

did not advance beyond the rank of Private, ^irst Class 

I 

I 

( Ibid ) * He was not in actual combat, but rejceived a bronze 

I 

I 

star award* Stewart was honorably discharge^ on November 13, 

I 

1945 and reenllsted the following day ( Ibid )i* During his 

i 

i 

second enlistment he was Involved In a knlfe| fight arising 
out of a card game quarrel, and he was convicted by a court 

I 

martial of assault with Intent to do bodily ^arm ( Ibid )* 

I 

After a finding by an Army psychologist thatj he was mentally 
deficient, he was discharged from the Army* | 

I 

Stewart was married in January, 1946, wblle he was 

i 

still in the service (R* 190)* He has five ^bildren ( Ibid )* 

I 

He and his family lived in one room In a houpe In northeast 
Washington (R* 323)* i 

I 

I 

He had no regular employment* He workpd sporadically 
for a number of building contractors (R* 307|) • When he 

I 

worked his earnings averaged about $50*00 a j^eek (R* 323)* 

He did not have a steady job for about two mbnths prior to 
March, 1953, when the crime was committed; hb had odd jobs 

j 

washing windows during this period (R* 323)•! 

i 

I 

^ the record at the first trial contains a| greater wealth 
of detail concerning Stewart»s personality and background 
than the record of the second trial; a number of persons who 
testified in behalf of Stewart at the first trial did not appear 
as witnesses at the second trial* See Brief of the Amicus 
Curiae, Stewart v* United States . No* 11,891« 





C* Appellant*3 Mental Condition 


Testimony concerning Stevtart’s mental condition was 
presented to the Court below by various relatives and 
acquaintances and by three psychiatrists« two of whom testi¬ 
fied in behalf of the Government* In addition, a diagnosis 
of Stewart *s mental condition by an Army psychologist was 
read to the jury pursuant to a stipulation between counsel* 

(i) The Lay Testimony 

The record teems with testimony concerning acts of 
aggression and violence by Stewart, many of them of a self¬ 
destructive character* According to the witnesses, Stewart 
would subsequently deny any recollection of these acts* 

The motivation in many cases is obscure, but Stewart’s 
hostile reaction appears to have been grossly dispropor¬ 
tionate to the external event which provoked his rage* 

His wife, Anna Lee Stewart, testified that when she 
was in her fifth month of pregnancy with her second child, 
Stewart hurled her into a bed, jumped upon her abdomen, and 
threatened to ’’mash that damn baby” out of her (R* 192-193) • 
He was restrained by the landlady* He subsequently denied 
any recollection of this episode in conversation with her 
(R* 193)* She related that Stewart became annoyed with a 
crying baby and threatened to throw it out of a window (R* 

195) * On another occasion, Stewart came home from work and 
without any apparent reason, suddenly jumped up and drove 
his fist throtigh the wall (R* 191) * He could not recall the 
incident when his wife told him about it the following day 
(R* 192)* He shattered the door to his wife’s room with his 
fists and thoiigh his hand was painfully bruised, he could 
not believe that he had committed the act (R* 193)• She also 


I 
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testified that he threw the family dishes oijt of the window 

I 

and cut up his new shoes and hat (R. 194-19^)• 

! 

Stewart*s sister-in-law, Betty Vlho3rtox|, testified that 

on one occasion Stewart became irritated wiih a crying 

I 

baby, snatched up the child and threatened ^o throw him into 

I 

a burning stove (R* 210) • She and Mrs* Stei^art restrained 
him ( Ibid ) • She also recalled the incident jin which Stewart 

i 

had threatened to throw a child out of the Window (R* 212} • 

! 

A roomer in the house where Stewart lijved, Robert 

I 

Lee Coleman, testified that when Stewart bedame angry with 
his wife and children he would drive them ou^ of the house 
into the cold (R* 215)* Miss Coleman £G.so djescrlbed an 
incident in which Stewart, in a burst of ra^e, smashed a 

refrigerator which he owned and used in commdn with others 

! 

in the house (R* 217*21S)* When subsequent!^ told about 

j 

the incident, he denied it (R. 21S) • | 

1 

Conflicting testimony was presented by| James Hamilton 
who appeared as a government witness* He tesjtlfied that he 

i 

had known Stewart for about six years, that he played cards 
with him, and that he "never saw him act pec^iar or 

abnormal" (R* 360)* I 

1 

(ii) The Expert Testimony | 

Expert testimony was presented both by| the prosecution 
and the defense* The defense Introduced evidence of intelli¬ 
gence tests given to Stewart by an Army psychologist in 
1946 in connection with the court martial proceeding* Stewart 

I 

had an I*Q* of 63 on the verbal sub-test of ihe Weschler- 

I 

Bellevue intelligence examination La widely daad, highly 
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2 / 

regarded ixxtelligence teat] (R, 252}* He scored 76 in 
the performance nub^test giving a combined I«Q* of 65 ( Ibid )> 
Llndi^duals who have an I«Q. below 70 are deemed to be 
feebleminded or morons, R* 353*] The Army psychologist 
concluded that the exaninations **lndlcateLd] intelligence 
falling within the feebleminded range**, and he recommended 
that Stewart should not be restored to duty **because of 


2/ The Weschler-Bellevue Test has been described as 

follows ( Encyclopedia of Criminology , p* 245, Branham 
and Kutash ea., 1949j: 

**Thls scale is planned for the measurement of the 
intelligence of adults and adolescents* It consists 
9f 10 tests, five of which are of a verbal nature 
and five of a performance type* The five verbal 
tests coDpbee the Verbal Scale while the five non* 
verbal tests can be scored as the Perfrrmance Scale * 

A vocabulary test is provided as an alternate item* 

The verbal part of the scale contains the following 
tests: Information, Con^rehenslon, Arithmetical 
Reasoning, Memory Span for Digits, and Similarities* 
The performance scale has the following tests: 

Picture Arrangement, Picture Conq>l6tion, Block Design, 
Digit Syinbol, and Object Assembly* 

**Simpl6 directions are given orally by the examiner 
to the individual subject* The sxib*tests are scored 
on the basis of speed, accuracy, comprehension, 
ability to analyze and discriminate, according to 
the nature of the task* The points accumulated for 
each subject are weighed and totaled to (Obtain the 
Full Scale Intelligence Quotient from tables pro¬ 
vided in convenient form by the author* Verbal and 
Performance I*Q**s are separately computed* 

"This scale is especially appropriate for use in 
testing adults and adolescents since it has been 
stand£^ized on older subjects rather than on school 
children* The test material is particxilarly inter¬ 
esting to older subjects and the scale is increas¬ 
ingly being used in state prisons and court clinics* 
Qualitative analysis of the subtest patterns may 
bring out temporary losses of efficiency, mental 
deterioration, or impaiirment due to mental Illness, 
all of which is valuable in work with adult prisoners* 
Such pattern analysis can also be of value in 
psychiatric diagnosis*** 


mental deficiency and illiteracy" (R. 253)^ The psycholo- 

I 

gist found "no evidence of neuroses or psyc|hosis«" 

The Defense offered as an expert Dr. Ezbest T. Williams, 

I 

Professor of Neurology and Psychiatry at Howard University, 

i 

■who is in charge of the neuropsychiatric department at 
Howard University Medical School and at Freedman* s Hospital, 
and a Diplomat of the .American Beard of Ps^fehiatx^y and 

i 

Neiarology (R. 254). He examined Stewart iA the District 

i 

i 

Jail for about two hours on June 21, 1953,I some three months 

I 

after the offense and in the midst of the :^irst trial (R. 

263). He testified that he was "not able tio form a con-* 

1 

elusion" as to Stewart's mental condition On the basis of 

I 

this examination because Stewart at the ti4e was depressed 
and uncommunicati'Te (R. 255, 27S). In resj^nse to a hypo¬ 
thetical question by defense coxmsel based | on the testimony 

given by Stewart's wife, relatives, and ac(|uaintance8, 

I 

Dr. Williams expressed the opinion that Stowart was suffering 
from manic-depressive psychosis at the timq of the offense 
and that he had been "mentally ill for a niimber of years, 

i 

with an illness that most likely will persist for the rest 

i 

of his natural life" (R. 262). He testified that manic- 

I 

depressive psychotics "recognize" what they aire doing but 

i 

are "not able to control it" and that such |persons usually 
ha'^re no recollection of einything that oecu]|*red during the 
manic phase of the illness (R. 262-263). ije added that 

"in a manic phase the patient does have an I irresistible 

I 

Impulse" (R. 263)* I 

In rebuttal, the prosecution offered tlie testimony 

i 

of two psychiatrists engaged in private practice in Washington 
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regarded intelligence teat] (R. 252)* He scored 76 in 
the performance aub-teat giving a combined I«Q« of 65 ( Ibid )* 
Llndivlduals who have an I*Q« below 70 are deemed to be 
feebleminded or morons, R* 353*] The Army psychologist 
concluded that the exaninations *'indicate£d] intelligence 
falling within the feebleminded range”, and he recommended 
that Stewart should not be restored to duty "because of 


e Weschler-Sellevue Test has been des 
follows ( Encyclopedia of Criminology , p* 245, Branham 
and Kutash ea., l94^j: 




"This scale is planned for the measurement of the 
intelligence of adults and adolescents* It consists 
9 f 10 tests, five of which are of a verbal nature 
and five of a performance type* The five verbal 
tests coQpbee the Verbal Scale while the five non¬ 
verbal tests can be scored as the Performance Scale * 

A vocabulary test is provided as an alternate Item* 

The verbal part of the scale contains the following 
tests: Information, Comprehension, Arithmetical 
Reasoning, tfemory Span for Digits, and Similarities* 
The performance scale has the following tests: 

Picture Arrangement, Picture Coiiq>letion, Block Design, 
Digit Symbol, and Object Assembly* 


"Simple directions are given orally by the examiner 
to the individual subject* The sub-tests are scored 
on the basis of speed, accuracy, comprehension, 
ability to analyze and discriminate, according to 
the nstvoce of the task* The points accumulated for 
each subject are weighed and totaled to obtain the 
Pull Scale Intelligence Quotient from tables pro¬ 
vided in convenient form by the author* Verbal and 
Performance I*Q**s are separately computed* 


"This scale is especially appropriate for use in 
testing adults and adolescents since it has been 
standardized on older subjects rather than oxi school 
children* The test material is particularly inter¬ 
esting to older s;d>jects and the scale is increas¬ 
ingly being used in state prisons and court clinics* 
Qualitative analysis of the subtest patterns may 
bring out temporary losses of efficiency, mental 
deterioration, or impairment due to mental illness, 
all of which is valuable in work with adult prisoners* 
Siich pattern analysis can also be of value in 
psychiatric diagnosis*" 


mental deficiency and illiteracy" (R. 253).! The psycholo- 

I 

gist found "no evidence of neuroses or psyc^hosis." 

i 

The Defense offered as an es^rt Dr* Ezinest T* Williams, 

! 

Professor of Neurology and Psychiatry at Hojward University, 

j 

T«ho is in charge of the neuropsychiatric department at 

i 

Howard University Medical School and at Freedman* s Hospital, 
and a Diplomat of the American Beard of Psychiatry and 
Neurology (R* 254)* He examined Stewart inj the District 

I 

Jail for about two hours on June 21, 1953« ^ome three months 

j 

after the offense and in the midst of the first trial (R* 

j 

263)* He testified that he was "not able tp form a con-» 

I 

elusion" as to Stewartmental condition oh the basis of 

I « 

this examination because Stewart at the timp was depressed 

I 

and xmcommunlcative (R. 255, 27^)* In response to a hypo- 

i 

I 

thetical question by defense coimsel based bn the testimony 

j 

given by Stewart»s wife, relatives, and acquaintances, 

I 

Dr* Williams expressed the opinion that SteWart was suffering 

i 

1 

from manic-depressive psychosis at the timejof the offense 

I 

and that he had been "mentally ill for a nui|iber of years, 
with an illness that most likely will persist for the rest 

I 

of his natural life" (R* 262)* He testified that manic- 

! 

depressive psychotics "recognize" what they[are doing but 

I 

are "not able to control it" and that such persons usually 

I 

have no recollection of sinythlng that oecur^d during the 

j 

manic phase of the illness (R* 262-263)* Hp added that 

I 

"in a manic phase the patient does have an irresistible 
Impulse" (R* 263)* i 

In rebuttal, the prosecution offered the testimony 

1 

of two psychiatrists engaged in private praptice in Washington 
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Dr* Elmer Klein viho was formerly associated with St* 
Elizabeth's Hospital and Johns Hopkins University (R* 29^) 
examined Stewart in the District Jail for one hour on 
March 26, 19539 fourteen days following the crime (R* 299)• 
He said that Stewart was protective and defensive during 
the examination because he recognized its purpose9 but 
that he was communicative and responded to the doctor*s 
questions (R* 300)* Dr* Klein said that he found no evi¬ 
dence of psychosis or neurosis (R* 302)* He stated that 
Stewart was a person of **dull normal Intelligence **9 but 
he would not characterize him as feebleminded (R« 304)• 

He further testified that he found a **certain amount of 
izztellectual retardation which would fall within the normal 
range of human behavior**, but no evidence of mental defect 
(R* 306)* He stated that Stewart*s low score in the verbal 
portion of the Weschler-Bellevue intelligence test would 
reflect his lack of formal education (R* 304)• He found 
that Stewart was **well aware of things that were going on 
^out him, and he was in good touch with his general social 
environment" (R* 30S)* Dr* Klein stated he was "sure" that 
a properly trained psychiatrist could diagnose a manic- 
depressive psychosis on the basis of an hour-long interview 
with the patient (R* 310-311). He did not consult with 
Stewart*s family or friends (R* 311). 

Substantially the same opinion was offered by Dr* Morris 
Kleinerman, a Diplomat of the American Board of Psychiati*y 
and Neurology, ‘ a Fellow of the American Psychiatric Asso¬ 
ciation, and a Professor of Psychiatry at George Washington 
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University (R« 320)* Dr* Kleinerman examined Stewart in the 

! 

District Jail on March 25$ 1953 for about t^^o hours (R. 321)• 
He found him "totally cooperative" (R. 324)^ He found no 

i 

indication of "mental disease" or "mental defect" (R« 326), 

i 

and he found no s 3 rmptoms of manio-depressiv^ psychosis (R* 

I 

325 - 326 ) • He concluded that Stewart was a jierson of "dull 
normal intelligence" but "not actually defective" (R. 327). 

He disagreed with the conclusion of the Arm^ psychologist that 

! 

Stewart was "mentally deficient" (R* 341), 4nd he agreed 

I 

with Dr* Klein that limited education would |affect an 
individual’s score on the verbal I.Q. test (|r. 342). He 


said that the various hostile, destructive dots by Stewart 

I 

were "purposeful acts to accomplish an end" j(R. 341). 

Dr. Kleinerman did not obtain any supplementjal information 

I 

from Stewaurt’s family or acquaintances (R. 3^2). 


D. The Insanity Instruction j 

I 

The trial judge instructed the jury thatj insanity was 

I 

I 

an issue of fact to be determined by them (1^* 442) • She 

I 

pointed out that the Government had the burden of estab¬ 
lishing sanity beyond a reasonable doubt (R.| 449). She 

I 

i 

stated that: | 

I 

"It is not every kind of mental derangement or 
mental deficiency which is sufficient tO| release 
a person of responsibility for his acts.i It is 
the law that a person may suffer a mental abnor¬ 
mality and still be answerable for his u^awful 
acts." (R* 449-450) j 

She then read the jury verbatim the defiiiition of 

! 

"mental disease" and "mental defect" formulat>ed by this 

I 

Court in Durham v* United States (R. 450). ^he instructed 


- 14 - 


the jiiry that to acquit Stevrart on ground of insanity they 
must find that he vfas suffering from a **mental disease" or 
a "mental defect" and that the crime was the "product" of 
the disease or defect (R* 451)« She told the jury that it 
would not be sufficient to find that Stewart suffered from 
a mental disease or defect at the time of the offense, but 
they must "go a step fiu^her" and determine whether the 
crime was the ^consequence or result" of the Illness (R« 
451 -452). The! jui*y were told that they could take account 
of all the facts and circximstances "prior to, at the time 
of, and immediately after" the commission of the crime, 
together with the opinions of the expert witnesses (R. 

452). 

The trial judge also explained to the jury the "right 
and wrong" and "irresistible impulse" tests, that this Court 
had concluded that a "broader test should be adopted", and 
that "this broader test or new test which you are to apply 
is simply that an accused is not criminally responsible if 
his unlawful act was the product of mental disease or mental 
defect ..." (R. 456). 

The jury retired to deliberate at 2:30 P.M., and at 
5:10 P.M., it returned with a verdict of guilty as charged 
on both counts of the Indictment (R. 460)• 

Statutes Involved 

The pertinent statute, D.C. Code 22 §2401 (1951 ed.) 
is set out in the Brief for Appellee, p. 12. 
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i 

I 

Statement of Points and Summary of Argtament 

I 

1* The statement in closing argument! by the 

I 

prosecuting attorney that Appellant's wife iiad committed 

I 

perjury vras improper, and in the circumstanpes of this 

i 

case, prejudicial to Appellant* j 

1 

2* The trial court erred in failing |>o instruct 
the Jury that if they rendered a verdict of|not guilty 
by reason of insanity. Appellant would be committed to 
an Institution for the insane and would not|be released 

i 

unless the hospital authorities and the Cou^t were 

I 

satisfied that he was not a danger to the community or 

i 

to himself« ! 


I 

ARGUIvENT I 

•' ■—■'■I■ I 

I. i 


The Prosecuting Attorney's Characterization 


of Certain Testimony as ”PefIury" 


Was Inproner and Pre.iudic^al 


In his closing argument to the Jury, tjhe prosecuting 

I 

attorney, referring to the testimony of Appellant’s wife, 

I 

Anna Lee Stewart, stated as follows (E* 400)1; 

1 

I 

"You have heard the statement from \kima 
Lee Stewart that this defendant pulled| her 
out of bed when she was pregnant with ^er 
second child and said he wo^d squeeze! the 
baby out• i 


"Did she make a complaint to anyone^ Did 
she make any comment whatsoever prior to this 

to anyone? No, she did not* | 

1 

I 

"Did she ever take him to a doctor?! No. 
She has lived here twelve years but shp never 
heard of any clinic or D* C* hospital*| 


1 
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Is she here? Let’s be charitable to 
Anna Lee Stewart* This man, the defendant. 

Is the father of her children, her husband, 
whom she married, I believe) el^t or ten years 
ago; and therefore she Is here to do whatever 
she can to assist him* 

''And iidiy? Because as I stated, he Is the 
father [of] her children* 

"But that doesn’t render any credence to 
hor story* How can It. Ladles and Gentlem^? 

Ill that la* I must say* are statements 
i believe constitute per •jury * *» (R* 400-461)* 

(emphasis supplied*} 

The characterization of Mrs* Stewart’s testimony as 

"perjury" was manifestly Improper and. In the circumstances, 

of this case. It was proJudicial* 

(1) Impropriety of the Statement* 

It has been held many times. In both civil and 

criminal cases, that accusations of perjury by counsel 

In argument to the Jury exceed the bounds of legitimate 

3/ 

argument and constitute prejudicial error *^ These 
decisions are grounded on the rule that It Is reversible 
error for counsel In argument to state facts outside the 
record on the basis of personal belief*^ The rule Is 


2/ State V* Bernstein * I4S Minn* 301» ISI N*W* 

947 (1521); People v* Stafford , lOS Cal* App* 26, 

290 P* 920 (1930); Morrison v* Smith * I3S S*W* 2d 
2S0, 2S3 (Tex* Civ * App* 1940); Cincinnati* N.O* & 

T*P. Ry* Co* V* Troxep. * 143 Ky* 7b5, 13V S*W* 543, 

54b (1911): see also Harper v* State* 94 Okla* Crim* 

App* 371, 236 P* 2d 272, 275 (1^5177 People v* Hoffman * 

399 HI* 57, 77 N*E* 2d 195, 199 (1948)7 

4/ "A coimsel’s argument is in Its purpose a connected 

presentation of the conclusions of fact supposed to have 
been proved by the evidence tending in favor of his client 
• * * He is not a witness * * * Any representation of fact, 
therefore, which Is made by him in the argument, must not 
be an assertion made upon his own credit*" 6 Wiemore on 
Evidence §1S06 (3d ed* 1940)* The principle, Wigmore 
explains. Is designed to prevent the presentation of 
testimony which has not been subject to cross-examination* 
The cases are collected In 3 Am* Jur*, Appeal and Error 
51073* See Pritchett v* United States. 165 F* 2d 436. 440 
(D*C* Cir* I958TT 
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related to the prohibition cigalnst Inflammatory remains 
to the jury **the piirpose and effect of which| could only 

i 

have been to arouse passion or prejudice”• yiereck v* 

United States . 31^ U.S. 236, 247 (1943)* Itiis akin to 

i 

the canon prohibiting counsel from expressing personal 
belief in the guilt of the defendant* See A^o*, 50 A*L*R* 

i 

2d 766, 772 ^ seq .; Cf• Canons of Professiohal Ethics, 

No* 15* These rules are designed to reinforce the 
integrity of trial by jury* | 

I 

There is also a line of authority that|such statements 

do not constitute reversible error *i/ There Iis, however, 

i 

general accord that statements made in argument charging 

I 

witnesses with perjury are improper; the deciisions vary 
because of different rules respecting the conlsequences of 

i 

failure to object, the vitiating effect of admonitions or 

I 

instructions by the trial court, and the statb of the 

I 

record with respect to the guilt of the defendant and the 

I 

credibility of the witness whose testimony has been 
stigmatized as perjury*-^ | 

I 

Counsel for the United States in criminal trials 

I 

1 

enjoy a high status and respect; they have a commensurate 

1 

responsibility not to dilute the essential safeguards of a 

! 

fair trial* As the Supreme Court stated in Berger v. 

I 

United States * 295 U*S* 76, SS (1935): I 


i/ E*g* People V. Sicks , 299 HI. 282, 132 N*E* 573 (1921) 
People V* Johnson , 11 Cal. App* (2d) 22, 52 P* 2d 964 
(1955) (failure of defendant to object heldl waiver); 
Gunnels v* State . 7 Okla. Crim. Rep* 96, 12fe P* 264 
(1912) (instruction to disregard counsel’s statement 
eliminates prejudicial effect); Peopl e v* Franklin , 

415 HI. 514, 114 N.E* 2d 66l, 6‘SrTI953) (accusation 
of perjury is improper but not reversible etror where 
proof of guilt was clear); State v* Woods , 346 Mo* 

536, U2 S*W. 2d 87, 90 (19^')“ 1 

^ See Anno*, 127 A.L.R* 1365, 1421 et seg * j 
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"The United States Attorney is the repre¬ 
sentative not of an ordinary party to a contro¬ 
versy, but of a sovereignty whose obligation to 
govern impartially is as compelling as its obli¬ 
gation to govern at all; and whose interest, 
therefore, in a criminal prosecution is not that 
it shall win a case, but that justice shall be 
done* As such, he is in a peculiar and very 
definite sense the servant of the law, the two¬ 
fold aim of which is that guilt shall not escape 
or innocence suffer* He may prosecute with 
earnestness and vigor — indeed, he should do so* 

But * while he mav strike hard blows * he is not 
at liberty to strike foul ones * It is as much 
his duty, to refrain from improper methods 
calculated to produce a wrongful conviction as 
it is to use every legitimate means to bring 
about a just one* 

"It is fair to say that the average jury, in 
a greater or less degree, has confidence that 
these obligations, which so plainly rest upon 
the prosecuting attorney, will be faithfully 
observed* Consequently, improper suggestions * 
Insinuations, and* especially* assertions of 
personal knowledge are apt to carry much weight 
against the accused when they should properly 
carry none *" jJ (emphasis supplied.) 

It was proper and appropriate for the prosecuting 

attorney in this case, in his words, "to show any bias 

or prejudice or lack of credibility of this witness" 

(R* 206-207). The trial court properly instructed the 

jury to weigh the interest and relationship of witnesses 

to the Defendant in assessing their credibility (R* 439)* 

We believe, too, that broad latitude should be accorded to 


2/ Tho Court of Appeals for the Ninth Circuit stated, 
in Taliaferro v. United States * 47 F. 2d 699, 701 
{9th Cir* 1^31): "Prosecuting attorneys occupy a 
very high and responsible position* It is their duty, 
of course, to represent the government and to present 
the government’s contentions, but it is equally their 
duty to see that one accused of crime is not prejudiced 
by the offer or introduction of incompetent evidence 
or by statements ^ argument not justified by the facts 
proved * ’Convictions must be. il* at all* on the evidence 
given, not on what might have been given*’" (emphasis 
supplied)* See also Snipos v* United States * 230 F* 2d 
165 (6th Cir* 1956); I'urner v* United States . 35 F* 2d 
25 (Sth Cir* 1929). 


1 
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counsel in closing argument and that ”to sh^ar him [the 

I 

prosecutor] of all oratorical emphasis, whi!|.e leaving wide 
latitude to the defense is to load the scalds of justice** • 

i 

Pi Carlo v. United States > 6 F. 2d 364, 36S|(2d Cir. 1925)* 
But an imfounded assertion that a witness his committed 

i 

perjury oversteps permissible boundaries, such state¬ 
ments are condoned here, in a capital case cif wide 
notoriety, they will become standard practieje in criminal 
trials in the District of Columbia. The ch^acter of 

I 

argument to the jury will be degraded. Acciisation will 

I 

tend to be substituted for evidence of untruth. 

There is one further consideration worthy of note. 
Defendants charged with serious crimes who plead insanity 
will frequently lack the fimds to obtain the! services of 
psychiatrists; proof of insanity in such casps, therefore, 
will rest in large part upon the descriptionj of defendant*s 
behavior by relatives and acquaintances. Th^ prosecution 

cannot be allowed to denounco such testimony! as perjury, 

i 

absent clear and convincing proof, if the vitality of the 
insanity defense is to be preserved intact. I 

i 

(ii) Prejudice to this Appellant. i 


I 

The testimony of Appellant's wife was cif critical 
importance in supporting his plea of insanity. She had 

I 

described l. number of episodes (p. S, supra ) 'which, if 

i 

believed by the jury, would in themselves hav^ supported 

i 

a finding that Stewart was mentally defectivej or suffering 
from a mental disease. The hypothetical question put by 

i 

defense counsel to Dr. Ernest T. Williams, the psychiatrist 

I 

who testified for the defense, and his opinioh that Stewart 

1 

was suffering from manic-depressive psychosisi at the time 



or the offense, vrere based In substantial part upon her 

testimony (R*: 256-257) • As the prosecuting attorney 

himself stated in his summation to the jury (R« 430): 

*'He £Dr» Williams] was basing his answer on a 
hypothetical question. What was he basing his 
answer on? 

”1 say he was basing his answer, and I think 
he was really mistaken — he was basing his 
answer on a lot of fallacious materl^ given 
to hiai by friends and relatives on the stand 
as a part of a hypotbetfcai nuastion. " 
emphasis supplied) • 

By stigmatizing Mrs. Stewart as a perjurer, the 
prosecuting attorney thus struck at the cornerstone of 
the defense in this case. 

There is no evidence whatever in the record contra¬ 
dicting Mrs. Stewart’s testimony. She was not shaken by 
cross-examination. Her testimony concerning Stewart’s 
violent conduct, his poor self-control, eind irascibility 
was corroborated by Stewart’s sister-in-law, Betty Whorton 
(p. 9, supra ). Yet the prosecuting attorney told the 
jury (R. 401):j "I believe the story told by Betty 
Whorton”. There was no basis in the record for him to 
express the belief that Mrs. Stewart was guilty of 
perjury while Betty Whorton’s testimony was truthful. 







The prosecuting attorney indicated iz^ a contrary vein, 
however, that Betty Whorton was also guiltyj of testifying 
falsely* He stated that Anna Lee Stewart aind Betty Uhorton 

I 

are ' 

I 

"not together on their stories. Ther^ is a 
point of disparity between their stories* It 
shows I beliove the complete fabrication which 
they have submitted to you for your cbnsideration" 

(R* 401)* 

i 

Betty Vilhorton testified that on one occasion Stewart 

i 

threatened to throw a child into a burning ^tove (R* 410), and 
that on anp^her Inst^ce he threatened to h|irl an infant out 
of the window (R* 212)* Mrs* Stewart had testified that 

Defendant had threatened to hurl a crying baby out of the 

1 

window (R. 195)* The testimony was not contradictory. There 

i 

was no reason for I<1rs. Stewart to conceal the episode in which 
Stewart threatened to fling the infant intojthe fire* No 

I 

I 

inference of falsity can logically be drawn jfrom the testimony 
of those two witnesses, and it was improper |for the prosecuting 

I 

attorney to brand the testimony as a "complete fabrication." 

i 

I 

As this Court has stated, "Counsel in their iclosing argument 
are given wide latitude but there must be a of fact for 

I 

such assertions." Pritchett v* United Statep * S? App. D.C. 374 

I 

185 F. 2d 438, 440 (D.C. Cir. 1950). I 

I 

The opithet the prosecuting attorney ajitached to Mrs. 

I 

Stewart’s testimony was further emphasized b^ his remarks to 
the jury concerning the veracity of the psychiatrist who 

I 

testified for the defense. He stated (R. 403”’404)5 

I 

"I am not accusing the defense psychiatrist 
because he voluntarily came in for theidefendant 
and examined him, of any suspect activity on 
his part, that he would testify hero filsely. 
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It is true that no objection was raised below when 
the accusation of perjury was made* In the usual case, 
the rule that failure to object constitutes a waiver is 
salutary; it fosters efficiency and economy in the 
administration of justice by permitting errors to be 
corrected on the spot* But this is a capital case* The 
defendant, an illiterate, indigent Negro, was represented 
by an attorney who received no fee (R* 4) and who had 
apparently been so seriously ill before the trial that 
he asked the trial judge to excuse him from rising when 
she entered the courtroom (R* BB). The trial court 
should have admonished the government counsel on its 
own motion* ' See State v* Gulbrandsen » 23B Mnn* 50B, 

57 N.W. 2d 419# 422 (1953)* In any event, this Court, 
on its own motion, in the interests of justice, has many 
times set aside convictions in cases involving serious 
offenses because of omission by trial counsel or error by 
the lower court to which no objection was raised* £«g* 

Tatum V. United States . 8B .^p* D.C. 386, 190 F* 2d 612, 
614-615 (1951); Robertson v* United States * 84 App. D* C* 
185, 171 F* 2d 345 (194^). 

We do not think it can be said with confidence that 
the jury was,not affected or influenced by the prosecution*s 

^ **In prosecutions for perjury the uncorroborated oath of 
one witness is not enou^ to establish the falsity of 
the testimony of the defendant; the falsity must be 
evidenced by the testimony of two independent witnesses 
or by one witness and corroborating evidence, and in 
the absence of such proof the defendant must be acquitted* 
To sustain a conviction for perjury, the evidence must 
be strong* clear, convincing, and direct*” United States 
V* -Neff * 212 Ff^297, 306-307 (3d Cir. 1954).- 


A 

J, 


misstatement* In holding an error to be substantial^ 

i 

this Court stated only recently in Watkins V* United 
States . 234 P» 2d 42, 4^ (D.C. Cir* 1956): |”It is impossible 
to tell what weight the jury gave to [an inadmissible 

I 

I 

confession] * * * It is not for us to say be was only 

I 

slightly prejudiced* It is enough that he bould have 

i 

been prejudiced •*» j 

! 

II. 1 

I 

1 

The !fi*lal Court Erred in Failing ^ Instruct 
Fhe Jury that Appellant Would be Committed to 


,e Jury tnat Appellant wouxd Be cofflittea to 
feital riospital if He Were Found bot Guilty 


by Reason of Insanity 


The trial court did not instruct the j^ry that if 

I 

Stewart were found not guilty by reason of insanity he 


would be committed to an institution for thel insane. 

i 

In Taylor v. United States . 95 App. D. C. 37^, 222 F. 2d 

396, 404 (1955), the Court stated: j 

”CW]hen an accused person has pleaded 
insanity, counsel may and the judge should 
inform the jury that if he is acquitted by 
reason of insanity he will be presumed!to 
be insane and may be confined in a ’hospital 
for the insane’ as long as ’the public i safety 
and . • . [his] welfare’ require.” 

The failure of the trial court so to charge the jury was 

I 

not, however, held to be the basis for reversing the judgment 

^ Taylor . 222 F. 2d at 404. Subsequently, ib the second 

Durham opinion, Durham v. United States . _F. 2d . 

D.C. Cir. 1956), this Court held it "highly prejudicial" 

j 

and "plain error" for a trial judge to charge|a jury that 

a defendant found not guilty by reason of ins^uiity would 

I 

be committed to St. Elizabeths but that "if the [hospital] 

j 

authorities adhere to their last opinion on tips point [his 

1 

mental competence], he will be released very portly". 
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___ F. 2d at « Such an assertion, the Court 

stated, ^’goes far to deprive the insanity defense of 
any real meaning as a jury issue*” 

The Goveziment argued in its Supplemental Memorandum 
submitted folloviing oral argument that the Taylor decision 
”has no bearing” on this case because Stewart*s trial was 
concluded before the Taylor opinion was announced by this 
Court (Government Mem*, p* 2)* Stewart was found guilty 
by a jury on January 13, 1955; the Tavlor opinion was 
announced on March 14, 1955# und the second Durham decision 
was rendered on March 29, 1956* 

We do noti believe the chronology of the decisions 
is determinative * Judicial decisions are frequently 
given a retroactive effect, even when parties have 
altered their position to their detriment* Great Northern 
Ry» Co* V* Sunburst Oil & Refining Co * . 2S7 U*S. 356 (1932) 
Cardozo, J* ; Fleming v* Fleming , 264 U.S* 29 (1924)# 

As Justice Holmes put it in his oft-quoted dissent in Kuhn 
V. Fairmont Coal Co, , 215 U*S* 349, 371 (1910): "Judicial 
decisions have had retrospective operation for near a 
thousand years"* The ex-post-facto clauses in the Consti¬ 
tution interdict the retroactive application of statutes 
which impair or reduce the pre-existing rights of defendants 
in criminal proceedings* But only recently this Court held 
that a Supreme Court decision expanding the right to counsel 
in criminal cases applied to a trial concluded before the 
decision was announced* Farnsworth v* United States , 232 
F* 2d 59, 63-64 (D.C* Cir. 1956)* 

The basic question is whether Appellant was deprived 
of a fair hearing by reason of the failure of the trial 
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judge to charge the jury that he iiould be committed to a 
mental hospital if found insane* We believ^ such an 

instruction is essential if the jury is not|to proceed under 

i 

the misconception that the choice lies between inqprisonment 

I 

and freedom* The reasons for so charging t^e jury were 

I 

aptly stated by an experienced trial judge, IPine, J*, 

during the second Durham trial: I 

***** I don*t think the jury should ije kept 
in the dark about this thing* Othemijse they 
conjecture out in the Jury Room and s^y, *Weil, 
now what happens if we find him guilty by 
reason of insanity?* I think they ought to 
know what is going to happen*** (Transcript 
of Record, n* 39S. Durham v* United States. 

D* of C* Grim* No* 112>“4'.5l, MarcliT7T^?5T. 

I 

In accordance with the amendment to the District Code 

I 

I 

made by Public Law No* 313« 34th Cong* 1st S^ss.(Aug* 9, 

I 

1955), D* C* Code Supp* IV, §24-301 (1955), ^he jury should 

i 

be instructed at a new trial that if defendant is found not 
guilty by reason of insanity he will be committed to St* 

j 

Elizabeth*s Hospital until such time as he i^ deemed not to 

I 

be "dangerous to himself or others**, and that he will not 
be released except with the prior approval oif the hospital 
superintendent and upon order of the Court* | 

CONCLUSION I 

No one can read the record in this cas^ thoughtfully 

I 

without a sense of profound concern about the manner in which 

1 

I 

insanity issues are adjudicated, even under enlightened rules 
of law* In a series of opinions beginning with the decision 

I 

in Durham v* United States in July, 1954, thi'p Court has 

I 

sought to adapt obsolete rules relating to thb insanity issues 

I 

I 


I 

I 


in criminal proceedings to present day knowledge concerning 

2 / 

human personality. The basic premise underlying these 
decisions is that deviant behavior is frequently attributable 
to mental disease or mental defect and that enlightened 
self interest by the community requires treatment in lieu 
of imprisonment in such cases* We think this case vividly 
illustrates how the beneficient objectives of the Durham 
case and its sequelae are drained of vitality by wooden, 
mechanical administration* 

This case involves an illiterate. Indigent, mentally 
retarded Defendant* He was accorded the form of a fair 
trial: he received a psychiatric examination, he was repre¬ 
sented by an attorney, the trial judge instructed the jury 
in terms of the revised insanity test promulgated in Durham * 
But there were deficiencies of a serious nature in the sub¬ 
stance of the trial which the Defendant received* 

First. The psychiatric examination of Appellant was 
brief and limited in scope* One of the government’s two 
psychiatrists based his opinion on a single hour’s Interview 
with Stewart in the District jail; the second psychiatrist 
spent only two hours with Stewart* On the basis of this 
examination, each testified that Stewart did not suffer from 
mental disease or defect; they expressed the opinion that 
he was not suffering from manic-depressive psychosis when 
the crime was committed* As the record indicates, manic- 
depressive psychosis is a cyclical Illness and there may be 


57The Chief Judge of the Court of Appeals for the Third 
Circuit recently stated: ’’The test laid down in the Durham 
case, which perhaps is not perfect, surely represents the 
application of modem psychiatric realities in a great federal 
jurisdiction* i It is a tremendous step forward*” Biggs, 

The Guilty Mind 156 (1955). 


- 26 - 


periods duriag which the patient is apparently normal* Diagnosis 

1 

of the illness may require extended observation and detailed 

I 

information concerning the life- history of the patient* The two 

I 

i 

psychiatrists^ however, made no effort to contact other sources 

I 

to obtain additional i^ormatlon concerning j Stewart, and they 

I 

did not examine Stewart between March, 1953!and the second 

I 

trial in January, 1955# to verify their dia^osis*^^/ £ach of 

I 

them questioned the validity of the Army's finding that Stewart 

1 

was mentally deficient, but they did not themselves administer 
any tests. The psychiatrists who appeared for the government 


were not subjected to searching cross-examli^ation; Dr. Klein's 


examination by the defense occupies less th^ four pages of the 
record (R. 311-314)*^=^ The psychiatrist wh6 appeared for the 

I 

defense examined Stewart for two hours in the midst of the 

I 

1 

first trial; Stewart's condition at the time! was such that the 
psychiatrist was unable to make a diagnosis. 

Second . The instructions of the trial|court on the 

i 

insanity issue consisted largely of a direct! quotation from the 


opinion of this Court in the Durham case. B\^t as this Court 


10/ Some of the problems presented by the record, i.e., conflicting 
e^ert opinions and adequacy of the psyclUatric examination, 
may disappear in the foreseeable future. ; Biochemists 
reportedly have developed blood tests whfch can establish 
whether a person is mentally ill; the blood serum of a 
person suffering from schizophrenia differs from that of 
a healthy person. See "Blood Test Found for Mental Ills", 

The New York Times, Oct. 6, 1956, P. 1, C^l. 1. 

I 

11/ Stewart was represented by coxirt-appointed counsel (R. 66). 
Court-appointed counsel in criminal cases! in the District 
receive no compensation. In a number of States, counsel 
appointed to represent defendants in capital cases are 
paid a feo by the state, thereby encourag^g more 
adequate representation. E.g*, N« Y. Criib. Code §306, 

66 IfcKinney's Consol. Laws of N.Y. Anno. §306 (counsel 
appointed in capital cases may be paid coihpensation 
not exceeding ^1,000 where one counsel ha^ beon assigned, 
and not exceeding the sum of ^,500 where I two counsel 
are assigned)• | 


1 


1 
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noted only recently in Douglas v. United States , No. 12,795> 

Slip Opinion^ p* 10, the charge to the jury outlined in Durham 
"was not intended to be a model for all cases**» We think the 
trial court was required to give further guidance to the jury 
in terms of this particular case. For example, there was 
testimony that Stewart was **mentally deficient** and **feeble- 
minded**; there was also testimony that he suffered from **manic- 
depressive psychosis**. The prosecution presented evidence that 
he did not suffer from a **psychosis** or **neurosis** and, in 
addition, the prosecuting attorney asked the psychiatrists a 
number of questions relating to *'psychopathic personality**. 

In these circumstances, it would have been appropriate for the 
trial court to,charge the jury that it was not necessary to 
find that Stewart suffered from any specific form or kind of 
mental disease or defect in order to retxim a verdict of not 
guilty by reason of insanityThe necessity for such an 
instruction was increased by the emphasis placed in the instruc¬ 
tion on the **right-wrong** and **irrosistible impulse** symptoms. 
The lengthy and unnecessary explanation by the trial court of 
the change in law effected by this Court in the Durham case 
could only have confused the jury. 

Third . The jury was permitted to deliberate in ignorance 
of the disposition that would be made of Stewart were he found 
not guilty by reason of insanity. 

Fourth . The Government delivered the final blow by 
assaulting the credibility of the key defense witness. The 
prosecuting attorney in effect testified against Stewart. The 

12/ In the Dyham decision, this Court pointed out (214 F. 

2d at that the trial court, **if it deems it advisable 
for the assistance of the jury, [may] point out particular 
£treaa of agreement and conflict on the e3q>ert testimony 
in each case, just as it ordinarily does in summing 
up any other testimony.** 


I 


power and prestige of the Government was thns added to the 

I 

already overwhelming imbalance created by t^e Appellant's back¬ 
ground, the superficial psychiatric examinaiion, inadequate 

i 

presentation of the defense, and deficient instructions by the 

' ■ I 

trial judge• | 

1 

We are not unmindful of the natural reluctance to overturn 
a judgment and remand a case for trial for tihe third time* But 
an illiterate, in^overished, perhaps feebleminded defendant 
should not be sent to the electric chair if jthere is substantial 

I 

doubt, as there is in this case, that he wad accorded a fair 

trial. I 

1 

For the reasons stated, the judgment should be reversed 

i 

and the case remanded for a new trial. 

i 

1 

Respectfully sul^mitted, 

1 
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